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L IDENTITY OF PETITIONER

Estera Gradinaru, appellant below, asks this Court to accept review
of the Court of Appeals decision terminating review designated in Part II
of this petition.
IL COURT OF APPEALS DECISION

Estera Gradinaru requests review of the decision of the Court of

Appeals, Division I, in Gradinaru v. State of Washington Department of

Social and Health Services, filed March 24, 2014, No. 70138-0-I,

affirming the Department of Social and Health Services’ finding that she
financially exploited a vulnerable adult in violation of RCW 74.34.020(6).
IIL ISSUES PRESENTED
A. Whether this Court should grant review because the Court
of Appeals’ construction of RCW 74.34.020(6) conflicts
with this Court’s statutory construction precedents?
B. Whether this Court should grant review because the Court
of Appeals’ construction of the Abuse of Vulnerable Adults
Act presents a question of substantial public interest?

IV. STATEMENT OF THE CASE

A. Procedural History

On May 2, 2011, the Department of Social and Health Services
(“DSHS” or “Department”), Respondent, issued a Notice of Preliminary

Findings advising Estera Gradinaru, Petitioner, that a DSHS investigation



had resulted in a “substantiated finding” of financial exploitation against
her. See Certified Administrative Record (“CR”) at 103. !

Ms. Gradinaru timely requested an administrative hearing. A
hearing was held before Administrative Law Judge (“ALJ”) Carolyn
Pinkett on August 24, 2011. See Transcript (“TR”) at 1. On October 26,
2011, Judge Pinkett issued an initial order reversing the Department’s
substantiated finding and dismissed the case against Ms. Gradinaru. See
CR at 37.

The Department appealed to the Board of Appeals (“BOA” or
“Board”). The BOA reversed Judge Pinkett’s initial order and issued a
final order reinstating the substantiated finding against Ms. Gradinaru after
concluding that she engaged in financial exploitation of a vulnerable adult
in violation of RCW 74.34.200(2). See CR at 1. Ms. Gradinaru sought
review of the Board’s order in the King County Superior Court. On
March 1, 2013, the Superior Court, the Honorable Bruce Heller presiding,
issued a decision affirming the Board’s order.

Ms. Gradinaru subsequently appealed to Division I of the Court of
Appeals. On March 24, 2014, the Court of Appeals issued a decision

dismissing Ms. Gradinaru’s appeal and affirming the agency’s decision.

I The Certified Administrative Record is attached hereto as Appendix B.
The Transcript of Proceedings is attached hereto as Appendix C.



The State’s motion to publish the Court of Appeals decision was granted
on May 14, 2014. Ms. Gradinaru now petitions this Court for review of
the Court of Appeals’ decision.

B. Facts

The formal findings of fact underlying the BOA’s determination
are not in dispute. Ms. Gradinaru was the co-owner of Bellevue Rose
Adult Family Home. Findings of Fact (“FF”) at 1. Ms. Gradinaru suffers
from depression and has a history of suicidal ideation. See FF 4. Before
the events leading up to the charges in this case, Ms. Gradinaru tried to
commit suicide by ingesting her own prescription medications on two
previous occasions. See id. Ms. Gradinaru had experienced a difficult
divorce in 2009, and was recommended for partial-day hospitalization by
physicians at Overlake Hospital as a result of her depression. See id.
Unfortunately, Ms. Gradinaru could not participate in the program because
she could not afford it. See id.

On October 12, 2010, Ms. Gradinaru’s father, who also owned an
adult family home, asked Ms. Gradinaru to pick up some medicine for one
of his residents. See FF 7. Ms. Gradinaru was experiencing symptoms of

depression and stress resulting from her divorce. See id. Ms. Gradinaru



took Elaine’s? morphine and drove to a park-and-ride, where she
attempted to commit suicide by ingesting one-half capful of concentrated
morphine (approximately one cubic centimeter or 20 milligrams). See FF
7-8. Her father later found her at the park-and-ride and she was taken to
Overlake Hospital where she was admitted to the emergency room and
subsequently transferred to the psychiatric ward for suicidal ideation. See
FF 7; CR at 95.

Katherine Ander, a DSHS investigator, testified that as a
registered nurse, Ms. Gradinaru had the authority to possess patients’
prescription medications and delegate duties relating to the administration
of medications at the time the incident underlying this case occurred. See
TR at 32. Ms. Ander explained that her investigation revealed that Ms.
Gradinaru was in charge of medication administration in her own adult
care home and in her father’s adult care home (a common practice in adult
care homes). See id. Ms. Ander also testified that there was no evidence
that Ms. Gradinaru was addicted to morphine. TR at 23, 51. The
morphine ingested by Ms. Gradinaru was prescribed to Elaine, the alleged
victim, as part of a “comfort kit.” FF 3. Testimony at the hearing

established that Elaine did not require morphine during her stay at the

2 Elaine was a patient at Ms. Gradinaru’s adult care home. FF 3. Elaine’s
last name has been omitted in order to protect her privacy.



home. Id. Ms. Ander concluded that Ms. Gradinaru’s use of Elaine’s
morphine was an isolated incident and did not qualify as “drug diversion,”
the practice of taking a patient’s prescription medications for personal use
or distribution. See TR at 40, 51. Ms. Ander conceded on the record that
there would have been no objective medical benefit to Ms. Gradinaru from
taking the medication. TR at 49.

V. ARGUMENT WHY RELIEF SHOULD BE GRANTED

A. The Court of Appeals’ Decision Conflicts with this
Court’s Statutory Construction Precedents.

This Court may accept a petition for review where the decision of
the Court of Appeals is in conflict with a decision of the Washington
Supreme Court. See RAP 13.4(b)(1). This Court should accept review of
Ms. Gradinaru’s petition because the Court of Appeals decision in this
case conflicts with this Court’s statutory construction precedents.

1. The Court of Appeals’ Construction Conflicts with this Court’s

Decisions Holding that a Statute is to be Construed in
Accordance with its Plain Meaning.

This Court has repeatedly held that where “a statute is clear on its
face, its meaning [should] be derived from the language of the statute

alone.” Densley v. Dep’t Ret. Sys., 162 Wn.2d 201, 219 (2007) (quoting

Kilian v. Atkinson, 147 Wn.2d 16, 20 (2002)) (alteration in original). In

other words, “courts should assume the Legislature means exactly what it

says in a statute and apply it as written.” Id. (internal citation and



quotation marks omitted). Because the Court of Appeals construction of
RCW 74.34.020(6) is contrary to the plain language of that statute, its
decision conflicts with this Court’s decisions holding that, when a statute
is interpreted by a court, the plain meaning of the language in the statute is
controlling.

The ultimate question before the Court of Appeals in this case was
whether Ms. Gradinaru’s ingestion of a vulnerable adult’s morphine in an
attempt to commit suicide rose to the level of “financial exploitation” as
that term is defined in the Abuse of Vulnerable Adults Act. RCW
74.34.020(6) defines the term “financial exploitation” as:

[T]he illegal or improper use, control over, or withholding

of the property, income, resources, or trust funds of the

vulnerable adult by any person or entity for person’s or

entity’s profit or advantage other than for the vulnerable

adult’s profit or advantage.
RCW 73.34.020(6) (emphasis added). The Court of Appeals adopted the
following definition of the term “advantage” “a more favorable or
improved position or condition . . . benefit, profit, or gain of any kind.”
App. A at 4. The court then went on to hold that Ms. Gradinaru gained an
“advantage” by taking Elaine’s morphine because it enabled her to carry
out her suicide attempt. 1d.

The Court of Appeals’ conclusion is unsupported by the evidence

and contrary to the plain text of the statute. Even if one adopts the Court



of Appeals’ definition of the term “advantage,” Ms. Gradinaru’s conduct
still does not fit within the scope of RCW 74.34.020(6). It is simply not
reasonable to construe an attempt to commit suicide as an act taken for the
benefit, profit, or gain of the actor. In fact, it is a crime in the State of
Washington for a person to promote a suicide attempt. See RCW
9A.36.060. Moreover, the medical evidence before the court made clear
that Ms. Gradinaru was not in any way advantaged by ingesting the
morphine. Ms. Ander, the DSHS investigator, conceded on the record that
no medical professional would classify a suicide attempt as an act carried
out for the person’s benefit. TR at 49. Because Ms. Gradinaru’s suicide
attempt did not bring about any “benefit” or “advantage” to Ms. Gradinaru
under the plain meaning of those terms, the Court of Appeals’ conclusion
that Ms. Gradinaru committed financial exploitation is contrary to the
plain language of RCW 74.34.020(6) and therefore contrary to the

decisions of this Court. See Densley v. Dep’t Ret. Sys., 162 Wn.2d at 219

(holding that a statute must be construed in accordance with its plain
meaning).

2. The Court of Appeals’ Decision Conflicts with this Court’s
Holidng in Dep’t of Ecology v. Campbell & Gwinn, L.L.C.

In Dep’t of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1

(2001), this Court resolved a question of statutory construction previously

unresolved in this state. Specifically, this Court held that the plain



meaning of words in a statute is derived not from the plain meaning of the
words when viewed in isolation, but rather from the context in which the
words are used and the statutory scheme as a whole. Id. at 11 — 12. In
other words, the Court held that when applying the plain meaning rule, it
is necessary to examine the “statute in which the provision at issue is
found, as well as related statutes or other provisions of the same statute”
and interpret the words in context. Id. In reaching its conclusion, this
Court quoted the following passage from a leading treatise on modern
statutory construction:

In the past, the plain meaning rule rested on theories of
language and meaning, now discredited, which held that
words have inherent or fixed meanings. These theories are
unnecessary to the plain meaning rule, however, if the rule
is interepreted to direct a court to construe and apply words
according to the meaning that they are ordinarily given,
taking into account the statutory context, basic rules of
grammar, and any special usages stated by the legislature
on the face of the statute. In addition, background facts of
which judicial notice can be taken are properly considered
as part of the statute’s context because presumably the
legislature also was familiar with them when it passed the
statute. Reference to a statute’s context to determine its
plain meaning also includes examining closely related
statutes, because legislators enact legislation in light of
existing statutes.

Id. at 11 (quoting 2A Norman J. Singer, Statutes and Statutory

Construction § 48A: 16, at 809 — 10 (6th ed. 2000)).



The Court of Appeals’ decision in this case conflicts with this

Court’s holding in Campbell & Gwinn. Although the Court of Appeals

claimed adherence to the plain meaning rule in reaching its decision in
Ms. Gradinaru’s case, it assigned a meaning to the term “advantage” that
is completely inconsistent with the context in which the term is used in the
Abuse of Vulnerable Adults Act. The Court of Appeals concluded that the
term “advantage” as used in RCW 74.34.020(6) means “gain of any kind.”
Appendix (“App.”) A (Court of Appeals Decision) at 4. This definition of
the term “advantage” reads the term completely out of context. The term
“advantage” in this case is being construed in the context of a statute
aimed at preventing the financial exploitation of vulnerable adults. See
RCW 74.34.005 (The legislature finds and declares that . . .[s]Jome adults
are vulnerable and may be subjected to abuse, neglect, financial
exploitation, or abandonment by a family member, care provider, or other
person who has a relationship with the vulnerable adult . . . .”). But, the
Court of Appeals definition of the term “advantage” reads the word
“financial” right out of RCW 74.34.020(6).

The word “financial” qualifies the word “exploitation” in RCW
74.34.020(6). The word “financial” is defined by Merriam-Webster’s
Dictionary as: “relating to finance or financiers.” Merriam-Webster’s

Dictionary Online, http://www.merriam-webster.com/dictionary/financial.



The word finance is in turn defined as: “money or other liquid resources of
a government, business, group, or individual.” Merriam-Webster’s
Dictionary Online, http://www.meriam-webster.com/dictionary/finance.
Thus, it is clear from the statute’s text that the type of exploitation that the
legislature sought to prevent was exploitation related to a vulnerable
adult’s finances, i.e., the vulnerable adult’s liquid resources, and that the
profit or advantage gained by the other person must be quantifiable in
monetary terms. See RCW 74.34.020(6). In other words, in the context of
RCW 74.34.020(6), the term “advantage” means financial advantage.

This conclusion is supported by the examples of financial
exploitation provided in the statute. One example of financial exploitation
provided in the statute is “the use of deception . . . by a person or entity in
a position of trust . . . to obtain or use the property, income, or trust funds
of the vulnerable adult for the benefit of a person or entity other than the
vulnerable adult.” RCW 74.34.020(6)(a). Another is: “the breach of a
fiduciary duty, including, but not limited to, the misuse of a power of
attorney, trust, or guardianship appointment that results in the
unauthorized sale, or transfer of the property, income, resources, or trust
funds of the vulnerable adult.” RCW 74.34.020(6)(b). It is evident from

the foregoing examples that the individuals targeted by the statute are

10



trustees, fiduciaries, and other individuals who may pose a threat of
misappropriating vulnerable adult’s financial assets.3

Because the Court of Appeals’ construction of the term
“advantage” in this case is inconsistent with the context in which that term
is used in RCW 74.34.020(6) its decision conflicts with this Court’s

decision in Campbell & Gwinn holding that words in a statute are not to

be read out of context. 146 Wn.2d at 11 — 12.

3. The Court of Appeals Decision is Inconsistent with this Court’s
Previous Applications of the Canons of Statutory Construction.

The Court of Appeals decision also conflicts with this Court’s
previous applications of the canons of statutory construction. This Court
has long recognized that a statute must not be interpreted in a way that

leads to absurd results. See Hangartner v. City of Seattle, 151 Wn.2d 439,

448 (2004) (“We will not interpret a statute in a manner that leads to an
absurd result.”); State v. J.P., 149 Wn.2d 444, 450 (2003) (“[A] reading
that results in absurd results must be avoided because it will not be
presumed that the legislature intended absurd results.”) (internal citation

and quotation marks omitted). The Court of Appeals’ decision runs

3 Although the examples of financial exploitation outlined in RCW
74.34.020(6)(a) and (b) were not part of the statute at the time of Ms.
Gradinaru’s suicide attempt, but this Court has previously held that it is
appropriate to look to subsequent legislative amendments in determining
the meaning of a statutory provision. See State v. Barr, 99 Wn.2d 75, 78 —
79 (1983).

11



contrary to the absurd results canon because the decision classifies a
suicide attempt as an act that is taken for one’s “advantage” as a matter of
law. It is difficult to conceive of a more absurd result, especially in light
of the fact that an attempt to help another person commit suicide would be
acrime. See RCW 9A.36.060.

Moreover, the Court of Appeals decision conflicts with the canon
against superfluity. This Court has established that “[i]t is a fundamental
principle of statutory construction that courts must not construe statutes so
as to nullify, void or render meaningless or superfluous any section or

words of the statute.” In re Dependency of K.D.S., 176 Wn.2d 644, 656

(2013); Taylor v. City of Redmond, 89 Wn.2d 315, 319 (1977). However,

as discussed above, the Court of Appeals construction does exactly that by
assigning absolutely no weight to the word “financial” as used in the
statute and holding that the term “advantage” means more than financial
advantage for purposes of RCW 74.34.020(6).

Because the decision of the Court of Appeals in this case conflicts
with this Court’s statutory construction precedents this Court should

accept review pursuant to RAP 13.4(b)(1).

12



B. This Court Should Grant Review Because Ms.
Gradinaru’s Case Presents a Question of Substantial
Public Interest.

This Court should grant Ms. Gradinaru’s petition for review
pursuant to RAP 13.4(b)(4) because her case presents a question of
substantial public interest that should be decided by this Court. This
Court has previously held that “suspected abuse of a nursing home

patient” is a matter of public concern. White v. State, 131 Wn.2d 1, 11

(1997). According to the Seattle Times, there is an Adult Family Home
in every city in Washington State. Michael J. Berens, How the Aged and
Frail are Exploited in Washington’s Adult Family Homes, Seattle Times
(January 30, 2010). In 2010, there were 2,843 such homes in Washington
with a total of approximately 11,200 residents. Id. These figures do not
include individuals living in licensed nursing homes, hospitals, and with
relatives. The enactment of the Abuse of Vulnerable Adults Act is in
itself proof that the treatment of vulnerable adults is of great concern to
the people of Washington. Since the Abuse of Vulnerable Adults Act
was first enacted less than 20 years ago, there has been very little case
law interpreting the Act.

Ms. Gradinaru’s case presents a question of substantial public
interest because it is a question of first impression and defines the limits

of a caregiver’s liability under the financial exploitation provision of the

13



Abuse of Vulnerable Adult’s Act. A finding of financial exploitation
under RCW 74.34.020 will permanently preclude a person from working
with vulnerable adults in the State of Washington. See RCW
74.39A.056. This Court has previously provided guidance as to what

constitutes “neglect” under RCW 74.34.020. See Raven v. Dep’t of

Social and Health Services, 177 Wn.2d 804 (2013). But, there is a dearth

of authority on the meaning of the term “financial exploitation” under the
Abuse Vulnerable Adults Act. The decision in this case will have a
significant impact upon the rights vulnerable adults and caregivers alike,
and it is therefore important for this Court to provide guidance to lower
courts applying the financial exploitation provision of RCW 74.34.020 in
the future.
VI. CONCLUSION

For the foregoing reasons, the Court should accept Ms.
Gradinaru’s petition for review and reverse the finding of financial

exploitation issued by the agency.

14
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
ESTERA GRADINARU, ) No. 70138-0-I
)
Appelliant, )
)
V. )
)
STATE OF WASHINGTON )
DEPARTMENT OF SOCIAL )
AND HEALTH SERVICES, ) UNPUBLISHED OPINION
)
Respondent. ) FILED: March 24, 2014
)

VERELLEN, J. — When a caretaker uses a vulnerable adult's property to further
the caretaker's own goal, even if self-destructive, such use constitutes financial
exploitation as defined by former RCW 74.34.020(6) (2010). The Department of Social

and Health Services (Department) did not err in concluding that Estera Gradinaru
financially exploited a vuinerable adult when she used that adult's morphine in a failed

suicide attempt. We affirm.

FACTS
In October 2010, Gradinaru was the co-owner of an adult family home in
Bellevue. Elaine, one of the residents of the home, was in hospice care and had been

prescribed “comfort medications,” including liquid morphine, for end of life treatment.’

On October 12, Gradinaru was emotionally distressed and in physical pain. She

took Elaine’s morphine with her to a park and ride and ingested one-half capful of the

! The parties refer to Elaine only by her first name.



No. 70138-0-1/2

morphine, which made her feel sleepy. Her father arrived at the park and ride and
Gradinaru was taken to Overlake Hospital. She was admitted to the psychiatric unit after
she told the treating staff that she ingested the morphine in a failed suicide attempt.

The Department investigated and made a preliminary finding that Gradinaru
financially exploited a vulnerable adult. On appeal, an administrative law judge issued
an initial order reversing the Department'’s finding. The Department petitioned the
Board of Appeals (Board) to review the initial order. In its review decision and final
order, the Board concluded that Gradinaru financially exploited a vuinerable adult.
Gradinaru appealed to King County Superior Court, which affirmed the Board's review
decision and final order.

Gradinaru appeals.

DISCUSSION

Gradinaru argues that her failed suicide attempt was not “financial exploitation” of

a vulnerable adult as that term is defined in former RCW 74.34.020(6).2 We disagree.

2 |n 2011, the statute was updated. RCW 74.34.020(6) now states:

“Financial exploitation” means the illegal or improper use, control
over, or withholding of the property, income, resources, or trust funds of
the vulnerable adult by any person or entity for any person’s or entity’s
profit or advantage other than for the vulnerable adult's profit or
advantage. “Financial exploitation” includes, but is not limited to:

(a) The use of deception, intimidation, or undue influence by a
person or entity in a position of trust and confidence with a vuinerable
adult to obtain or use the property, income, resources, or trust funds of the
vulnerable adult for the benefit of a person or entity other than the
vulnerable adult;

(b) The breach of a fiduciary duty, including, but not limited to, the
misuse of a power of attorney, trust, or a guardianship appointment, that
results in the unauthorized appropriation, sale, or transfer of the property,
income, resources, or trust funds of the vulnerable adult for the benefit of
a person or entity other than the vulnerable adult; or
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The Administrative Procedure Act (APA) governs our review of the Board's
decision.®> “The burden of demonstrating the invalidity of agency action is on the party
asserting invalidity.”* We will reverse if the Board “erroneously interpreted or applied

"> The interpretation of “financial exploitation” raises a question of law and is

the law.
reviewed de novo under the error of law standard.®

The Abuse of Vulnerable Adults Act (Act) was enacted to protect vulnerable
adults who “may be subjected to abuse, neglect, financial exploitation, or abandonment
by a family member, care provider, or other person who has a relationship with the
vulnerable adult.”” Former RCW 74.34.020(6) defines “financial exploitation” as “the
illegal or improper use of the property, income, resources, or trust funds of the
vulnerable adult by any person for any person’s profit or advantage other than for the
vulnerable adult’s profit or advantage.” A finding of financial exploitation prohibits an

individual from being employed in a capacity that would allow him or her to have

unsupervised access to vulnerable adults.®

(c) Obtaining or using a vulnerable adult’s property, income,
resources, or trust funds without lawful authority, by a person or entity who
knows or clearly should know that the vulnerable adult lacks the capacity
to consent to the release or use of his or her property, income, resources,
or trust funds.

3 See RCW 34.05.570; Utter v. Dep't of Soc. and Health Servs., 140 Wn. App.
293, 299, 165 P.3d 399 (2007).

4 RCW 34.05.570(1)(a).
5 RCW 34.05.570(3)(d).

& RCW 34.05.570(3)(d); Life Care Ctrs. of Am., Inc. v. Dep't of Soc. & Health
Servs., 162 Wn. App. 370, 374, 254 P.3d 919 (2011).

" RCW 74.34.005(1) (legislative findings).
® Former RCW 74.39A.050(8) (2011).
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Gradinaru contends that her use of the morphine did not constitute an
“advantage” to her because attempting suicide is not medically beneficial.

The term “advantage” is not defined in the Act. Undefined words in a statute are
accorded their ordinary meanings.? The dictionary defines “advantage” as “a more
favorable or improved position or condition . . . benefit, profit, or gain of any kind.”'® In
the context of this statute, a person engaging in the unauthorized use of a vulnerable
adult’s property receives an advantage when that use benefits or facilitates the goals of
the person using the property, whether or not that goal is wise or healthy.

Any attempt at suicide is troubling, but the question presented here is whether
the use of Elaine’s property benefited Gradinaru by allowing her to further her goal,
even if self-destructive, and thus was a use prohibited under the statute. Gradinaru's
goals were advanced by gaining access to Elaine’s morphine. Gradinaru did not have
to spend her own money or time finding some other source of morphine. Anditis
undisputed that Gradinaru’s use of Elaine’s morphine did not profit or advantage Elaine.

Gradinaru argues that it is not reasonable to construe an attempt to commit
suicide as an act taken for the benefit or gain of the actor because it results in medical
harm. But nothing in the statute requires the court or the Department to consider
whether the illegal or improper use of the victim’s medication was helpful or harmful to
the individual who used the medication. The focus of the statute is to protect vulnerable

adults. Allowing an exception for using a vulnerable adult’s property in a way that is

® State v. Standifer, 110 Wn.2d 90, 92, 750 P.2d 258 (1988) (“Words are given
the meaning provided by the statute or, in the absence of specific definition, their
ordinary meaning.”).

' WEeBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 30 (2002).
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harmful would lead to an absurd result.'" For example, if a drug addict steals a
vulnerable adult’s medication for his own illicit use, he should not evade a finding of
financial exploitation because his drug use is medically harmful to him. "2

Gradinaru argues that the Board’s interpretation leads to absurd results.
Specifically, she contends that, under the Board's interpretation, any person who
attempts to commit suicide using property stolen from a vulnerable adult (a gun, a rope,
etcetera) will be liable for financial exploitation. But this result is consistent with the
purpose of the statute: to protect a vulnerable adult who is unable to protect herself by
penalizing an individual who improperly or illegally uses that vulnerable adult’s property
for her own purpose in a way that does not benefit the vulnerable adult.

Next, Gradinaru argues that the Board’s interpretation of the statute is improper
because it does not require a “financial’ benefit to the user, as implicitly required by the
term “financial exploitation.” Gradinaru argues that “financial” extends only to a
vulnerable adult’s “liquid” resources.'® But her argument ignores that “financial
exploitation” is defined by the statute to expressly include the use of “property, income,

resources, or trust funds.” Itis not limited to liquid assets. In this case, the morphine

" Hangartner v. City of Seattle, 151 Wn.2d 439, 448, 90 P.3d 26 (2004) (“We will
not interpret a statute in a manner that leads to an absurd result.”).

'2 Gradinaru argues that comparison to a drug addict is inappropriate because
(1) the drug addict benefits financially because he saves money by using stolen
medications rather than buying them, and (2) the drug addict harms the vuinerable adult
because those medications are no longer available for the vulnerable adult's use.
Because she arguably benefited financially by using Elaine’s morphine rather than
buying her own and because her use of the morphine potentially deprived Elaine from
using it in the future, Gradinaru's distinction is not persuasive.

'3 Appellant’s Br. at 9.
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was Elaine’s property. Whether Gradinaru chose to sell or use that property, it was to
her own advantage rather than Elaine’s advantage and constituted financial exploitation.

Finally, Gradinaru argues that the examples of “financial exploitation” provided in
the statute support her argument that only use of “financial assets” is prohibited.'* We
note that the nonexclusive list of examples were not part of the statute when the
Department determined that Gradinaru committed financial exploitation.'® Even so, the
examples include the use of a vulnerable adult’s “property, income, resources, or trust
funds,” and are not limited to “financial assets.”'® Therefore, the recently added
examples do not support a different result.

Financial exploitation extends to the illegal or improper use of a vulnerable
adult’s property to further a goal of the person who took that property. The Department
did not err in concluding that Gradinaru’s illegal taking and use of a patient’s morphine

was an act of financial exploitation as defined by the statute. We affirm.

WE CONCUR:

Daw,
oR7)

4 Appellant’s Br. at 9-10.

15 | oeffelholz v. Univ. of Washington, 175 Wn.2d 264, 271, 285 P.3d 854 (2012)
(courts presume that a statute applies prospectively, uniess the legislature intends
otherwise or the amendment is remedial in nature).

'® RCW 74.34.020(6)(c).
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STATE OF WASHINGTON, DEPARTMENT OF SOCIAL AND HEALTH SERVICES

BOARD OF APPEALS -
In Re: . ) DocketNo. 05-2011-1L-1820
ESTERA GRANDINARU ; REVIEW DECISION AﬁD FINAL ORDER
Appellant ; Resident Protection Pregram (CNA)

I. PROCEDURAL HISTORY

1; " The Department of Social and Heaith Sérvices {Department) received an
allegation that the Appellant had financially exploited a vulnerable adult. After investigation and
review, the Department determined that the allegation of financial exploitation was
substantiated. The Appellant reques-ted a hearing to confest the Depariment’s substantiated
finding of financial explbitation. Administrative Law Judge (ALJ) Carolyn Pinkett held an
administrative hearing on August 24, 2011, and issued an /nitial Order on October 26, 2011,
wherein she reversed the Department's substantiated finding of financial epr0|tat|on

2. The- Department filed a Petition for Review of the Initial Order on
November 18,.2011.

3. - On November 23 2011 the Appellant requested addltlonal time in whlch toflea
Response to the Petition for Review of the Initial Order The Appellant was granted an
extension in the timely response filing deadline until December 7, 2011.

4, On December 7, 2011, the Appellant filed a Reéponse to the Department’'s .
Petition for Review of the Initial Order.

' I. FINDINGS OF FACT

The undersigned has reviewed the record c;f the hearing, the ddt;,uments admittéd as
exhibits, the Initial Order, the Petition for Review of the lnlt:al Decision, and the Response The
following necessary findings of fact were relevant and supported by substantial evidence in t?)eﬂ 0 I

record.

REVIEW DECISION AND FINAL ORDER -1-
DOCKET NO. 05-2011-1-1920 RPP (CNA). -




1. On May 3, 2011, DSHS served the Appellant with a Nofice of Preliminary Finding
which states, in part, that DSHS “has found that you financially exploited a vulnerable aduit.”
On May 16, 2011, the Appellant filed a request for hearing to contest the financial exploitation
finding. Her request for hearing states as follows: “/ took one drop of morphine. It never
happened before or after and the patient didn’t suffer, wasn't taking the morphine."‘

2. The Notice of Preliminary Finding stated that the financial exploitation finding
was baéed upon thé following facts:

The Incident

You were the owner of Bellevue Rose Adult Family Home. You financially

exploited a vulnerable adult who was a resident in your home on October 9, 2010

when you took the resident’s morphine medication for your own use. -

3. InOctober 2010, the Appellant was the co-owner of the Bellevue Rose Adult
Family Home (Bellevue Rose). Elaine was a resident of the home."! She was 91 years old, she
suffered from dementia, énd she was on hospice care. Elaine began hospice care.on
August 26, 201 0 On September 26, 2010, her Negotiatéd Care Plan was amended, to note
. that her hospice nursé would now d‘ispense her medications to her. These medications .
included "comfort medications,” that were p;eSCﬁbed for end-of-life treatment. They were
intended to address anxiety, agitation, shortness of br‘eath, and pain. !ncluded in the
medication was a vial of liquid morphine. The prescribed dosage of morphine, if needed, was
1/4 to 1/2 cubic centiméter (cc). Elaine did not ‘need any of the comfort medications that were
prescribed for her, because herﬂsymptoms were well-managed without them.

4. The Appellant éuffers fro:m~depression. In August of 2002, she was admitted to
the psychiatric unit at Overiake Hospital after she tried to commit suicide by taking 23 Motrin
tablets. She was hospitalized for one an:d a half days, and was discharged on he; request. In

ppooo02:

October 2009, the Appellant was in the middle of divorce proceedings. She~ also had financial )

"The full name of the residents will not be used to protect their right to confidentiality.
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problems. And, she was very stressed because her husband had threatened to take their two
young children from her when the divorce became final. On October 2, 2009, she was edmiﬁed
to the psychiatric unit of Overiake Hespital, after she reporiedly tried to eommit suicide by
taking an overdose of Oxycoddne.‘ The Appellant’s treating physician enceuraged her to delay
t;er hospital discharge, and “strongly eneouraged her to consider the partial-day hospitalization
program.” The Appellant declined, citing honey concerns, and asked to be discharged on - _
October 6, 2009,

5. The Appellant was discharged on October 6, 2009, with the following diagnesesz

Axis I: Major depressive dieorder, recurrent, severe, without psychotic features.

Axis 1I: Deferred. |

Axis III: Status - post cholecystectomy in May 2009, recent onset of abdominal
cramping and pain in the upper quadrants, possible fatty infiltration.

Axis IV: Moderate stressors.

Axis V: Global assessment of functioning (GAF) is 50.

The Appellant was discharged' with the following prescriptions: Wellbutrin, Omeprazole, and
Sertr'aline. Wellbutrin is an anti-depressant. Omeprazole is prescribed to treat .
gastroesophageal reflux disease (GERD). Sertraline or Zol'eft, is pfescn‘bed to treat
dep;ression. _ . »

6. On October 12, 2010, the Residential Care Services‘(RCS), Complaint t
Resolution Unit (CRU). received 'an anonyrr{ous complaint which alleged that the Appellant took
some of her resident’s medications in a “failed suicide attempt." Katherine Ander is a complaint

‘investigat'or. On October 12, 2010, Ms.‘Ander was assigned to investigate the licensing

complaint. On October 13, 2010, at 8:00 a.m., Ms. Ander went to the Bellevue Rose AFH to
investigate. When Ms. Ander arrived, there were six residents in care. All of the residents(j } {} 00 3
appeared to be well cared for. There was only one resident, Elaine, who was prescribed a

narcotic drug, morphine, to address end-of-life issues. Ms. Ander looked at the vial of

REVIEW DECISION AND FINAL ORDER ) -3 -
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- prescription medicaﬁon for his or her own use, or, to sell to others. In this case, the Appeliant
took Efaine’s morphine and eased her own physical and emotional dist}'ess.

g. Mary Moran is the Complaint |nvestigafor who was assigned to investigate the
Resident and Client Protection Program complaint. Ms. Moran interviewed the Appellant, her
father, and two caregivers who lived in the home. She also interviewed the Grodp Health
hospice nurse who was ass%gned to Elaine. Finally, she reviewed Elaine’s medical records, and -
various medical records related to the Appellaqt Ms. Moran éon.ctuded ihat Elaine had been a
victim of financial exploitation, whenthe Appellant ingested some of Elaine’s morphine,
because Elaine did not benefit or profit from the Appellant’s actions. '

. CONCLUSIQNS OF LAW

1. The Petition for Review was timely filed and is otherwise proper.? Jurisdiction
existed to review the /nitial Order and to enter the final agency order. ? .

2. Pursuant to WAC 388-02-0220, ALJs and Review Judges must first apply the
Department of Social and Health Services (DSHS) rules adopted in the Washington
Administrative Code (WAC). If no DSHS rule applles the ALJ or Review Judge must decide
the issue according to the best legal authonty and reasomng avaﬂable mcludmg federal and
Washington State constltutlons, statutes, regu!atlons and court decisions.

3. In an adjudlcatlve proceedlng mvolvmg a finding of financial exploitation of a
vuinerable adult, thg undersigned Review Judge has the same decision-making authority as th‘e
ALJ to decide and enter the Final Order, in the same way as if the undersigned had presided
over the hearing.* This includes the authority to mak;s credibility determinations and to weigh
the evidence. Because the ALJ is directed to decide the issues de novo (as new), the
undersigned has also decided the issues de hovo. In reviewing the Findings‘of Fact, the-

undersigned has given due regard to the ALJ’s opportunity to observe the witnesses, but hag UB 005

2 > WAC 388-02-0560 through -0585.
WAC 388-02-0215, -0530(2), and -0570.
4 WAC 388-02-0217(3).
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otherwise independently decided the case.s The undersigned reviewing officer does not have
the same relationship to the presiding officer as an Appellate Court Jnge has to a Trial Court '
Judge; and the case law addressing thgf judicial relationship does not apply in the
administrative’heaﬁngs forum. ,

4, The Washfngton Administrative Procedure Act directs Review Judges to -
personally consrder the entire heanng record.’ Consequently, the undersigned has considered
the adequacy, appropnateness and legal correctness of all initial Findings of Facts and
Conclusions of Law, regardless of whether any party has asked that they be reviewed.

5. It may help to explain briefly at the outset the unique characteristics and specific
!i}nitaﬁons of the administrative hearing process. An administrative hearing is held under the
auspices of the execﬁtive branch of government and neither thé ALJ nor the Review Judge enjoy
A the broad equitable authority of a Superior Court Judge within the judicial branch of government.
It is well settled that administrative agencies, such as the OAH and the Board of Appeals, are
creatures of statute, without inherent or common law powefs, and, consequently, they may
exercise only those powers expressly granted inl enabling éta;tutes or necessarily implied
therein.”

6. - Départment mguiatioﬁs address what standard of proof is to be used in these
types of hearings, providing that, "The ALJ shall decide if a preponderance of the evidence in
the hearing record supports a determination that the aﬂeggd perpetrator committed an act of
.abandonment, abuse, ﬁnahcial exploitation, or néglect of a vulnerable é_dult." The

"preponderance of the evidence” standard is required under the reguiations relevant to this

proceeding. This standard means that it is more likely than not that something happened or
S WAC 388-02-0600, effective March 3, 2011.

00000%
5 7 RCW 34.05.464(5). B

7 Skagit Surveyors & Eng'rs, L.L.C. v. Friends of Skagit County, 135 Wn.2d 542, 558 (1998), and Taylor v. Morris, 88
Whn.2d 586, 588 (1977). See also WAC 388-02-0216 which provides, “The authority of the ALJ and the review judge
is limited to those powers conferred (granted) by statute or rule. The ALJ and the review judge do not have any
inherent or common law powers.”
8 WAC 388-71-01 255(1).
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exists.’

7. Chapter 74.34 of thé Revised Code of Washirigton (RCW) is titled “Abuse of
Vulnerable Adults.” The Department has implemented chapter 74.34 RCW by adopting
WAC chapter 388-71-0100 through - 01280, entitled "Home and Community Services and
Programs-Adult'Protecﬁve Services.” Administrative hearings conducted under these
regulations are controlled by statutes and regulations fopnd at RCW 34.05 and WAC 388-02,
respectively.” Chapter 74.34 RCW establishes a system for reporting instances of
financial exploitation of a vulnerable adult. “Financial explojtation” is specifically defined as the
illegal or improper use of a vulnerable adult’s property by any person, for any profit or
advantage other than for the vulnerable adult's profit or advantagg. Financial exploitation
includés the use of a vulnerable adult's property without lawful authority, by a person or entity
who knows that the vulnerable adult lacks the pacity ?o consent to the release or use of her
property.”” Although a duty of care is required to exist in finding abandonment or neglect of a
vulnerable adult,‘ it is not required in showing financial exploitation of a vulnerable aduit. Any ,
person can financially exploit a vuinerable adult, just as any person can sexually abuse a
vuinerable adult.*?

8. The statute defines "vuinerable adult’ to inclu-de a p.erson sixty years of age or
older who has th;a fun;nctional, mental, or phy_sical'inabilit}; to care for himself or herself: a person
found incapacitated under RCW 11.88; a person with a developmental disabil@ as deﬁnéd
-under RCW 71A.10.020; a person admitted to any facility; a person receiving services from a

‘ home.care agehcy licensed under RCW 70.127; or a person receiving services from an
individual provider.” Elaine was the alleged victim in this matter. She was a resident of

Beilevue.Rose Aduft Family Home, she was 91 years old, shé suffered from dementia, aﬁﬁsﬁea U .l

% WAC 388-02-0485.

O WAC 388-71-01245.

1 RCW 74.34.020(6). .
12 See RCW 74.34.020(2) as opposed to (1) and (9).

3 RCW 74.34.020(13). i
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was on hospice care. Therefore, it is conciuded thﬁ she was a vulnerable adult during the time
period at issue, as defined by the statute, and was entitled to the protections proyided therein.

S. As statéd above, RCW 74.34.020(6), defines "Financial exploitation” as the illegal
or impl:oper use of a vulnerable aduit’s plloperty by any person, for an,y profit or advantage other
than for the vuinerable adult's profit or advantage. Financial exploitation includes the use of a
vulnerable adult's property without lawful authority, by a person or entity who knows that the
vulnerable adult lacks the capacity to consent to the.release or use of her propérty.** In this
matter,' the Department has proven by a preponderance of the hearing evidence that the
Appellant financially exploited a vulnerable adult when she illegally used Elaine’s morphine for
. her own advantage in a way that did not profit Elaine. Furthermore, thils Appellant’s actions
clearly mirror the example listed in RCW 74.34.026(6)(c), whe_rein the Appellant used Elaine’s
prescription morphine without lawful authority, knowing that Elaine lacked the capacity to
consent to the use of the morphine. .

10.  The undersigned is not persuaded by the Appéllant’s argument that she did not
financially exploit a2 vulnerable adult, because the. illegal use of Elaine’s morphine conférl:ed no
profit or advantage to the Appeliant. As defined in initial Conclusion of Law 9, ‘advantagé” isa
“benefit, gain, especially benefit resulting from some course of action.” Under this definition, the
ALJ dearly erred iﬁ initial Conclﬁsions of Law 10, wherein she stated that. “The Apbellant
ingested Elaine R.’s morphine because she was depressed, al;d she wanted to commit suicide.

. This end result would not have been beneficial, OI" pniﬁtablé, for the Appellant. - Thus, the

ﬁnancia} exploitation finding shoufd not be upheld.” The ALJ has incorrectly analyzed the

Appellant’s actions as to whether the ultimate result of those actions would have been to the

Appellant’s benefit when viewed by others. The theft of the morphuine is more accurately 00 0 OU 8 X
analyzed through the Appellant's mindset at the time of the theft, and whether she anticipated '

- any benefit or gain. At the time of the drug theft, the Appellant was in emotional and physical

" RCW 74.34.020(6) ().
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pain and wanted to commit suicide. By stealiﬁg Elaine’s morphine, she gained an opportunity
to reduce her pain and carry out her suicide decision. Because the Appellant specifically
acquired the morphine in order t;) gain this opportunity, it must be concluded that she financially
expléited Elaine.

11.  The undersigned has considered the /nitial Order, the Petition for Review of the
Initial Decision, the Response to the Petition for Review of the Initial Decision, and the gntire
hearing record. The initial Findings of Fact are modified and adopted as outlined above. Initial
Conclusions of Law 1 through 9, cited and applied the goverr.zing law correctly and they are
adopted and incdrporated as conclusions for this decision. Initial Conclusion of Law 10
contained an error of law or was based on an erroneous Finding of Fact and is not adopted as
part of this decisi;wn. Any arguments in the Petfition for Review of the Initial Decision that are
not specifically addressed have been duly considered, but are found to have no merit, or to not
substantialxly affect a party's rights. The procedures and time lim:tts for seeking reconsideration

or judicial review of this decision are in the attached statement.

[This section intentionally left blank.] 8
, 000909:
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IV. DECISION AND ORDER
1. The [nitial Order is reversed,
2 The Department's determination that thls Appeliant financially explo:ted a

vulnerable adult is affirmed.

/ ¥
Mailedonthe 7 U day of April, 2012.

Review J ée

Attached: ReconsiderationlJudiciél Review Information

Copies sent to: Estera Gradinaru, Appeliant
Tim Leary, Appeliant’s Representative
Angela Coats McCarthy, Department’s Representative, MS: 40124
Suzanne Plaja, Program Administrator, MS: 45600 .
Robert McClintock, Program Administrator, MS: 45600
Carolyn Pinkett, ALJ, Seattle OAH

000010
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%ﬂ Y Department of Social BOARD OF APPEALS v Hea re Authority
o Health Services s PETITION FOR RECONSIDERATION OF

REVIEW DECISION

' See information on back.

Print or type detailed answers,

NAME(S) (PLEASE PRINT) . * DOCKET NUMBER . CLIENT ID OR "D* NUMBER

MAILING ADDRESS cITY STATE _ . - ZiP CODE -

TELEPHON_E AREA CODE AND NUMBER

Please explain why.you want a reconsidération of the Review Decision. Try to be specific. For example, explain:

« Why you think that the decision is wrong (why you disagree with if).

» How the decision should be changed.
» The importance of certain facts which the Review Judge should consider.

I want the Review Judge to reconsider the Review Decision because. . .

. PRINT YOUR NAME SIGNATURE DATE
MAILING ADDRESS- . . PERSONAL SERVICE LOCATION
BOARD OF APPEALS . DSHS / HCA Board of Appeals
PO-BOX 45803 . Office Bldg 2 (0B-2), 1st Fl. Information Desk
OLYMPIA WA 98504-5803 : 1115 Washington St SE, Olympia WA
FAX : " TELEPHONE (for more information) 00§ ARE
1-(360) 664-6187 1-(360) 664-6100 or 1-877-351-0002-
RECONSIDERATION REQUEST .
" Page ____ of ‘
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If You Disagree wnn the Judge's Review Decision or C.uer and Want it Changed,
You Have the Right to:

] [

(1) Ask the Review Judge to reconsider (rethink) the decision or order (10 day deadline);

(2) File a Petition for Judicial Review (start a Superior Court case) and ask the Superior Court Judge to review the
decision (30 day deadline).

THAY XS -
SREE AR PO oG,

S aa . i - ,

S R R R S RN ol
~| DEADLINE for Reconsideration Request - 10 DAYS: The Board of Appeais must RECEIVE your request within ten
gg‘ (10) calendar days from the date stamped on the enclosed Review Decision or Order. The deadline is 5:00 p.m. If g;,j
’fg“ you do not meet this deadline, you will lose your right to request a reconsideration. ]

= If you need more time: A Rewew Judge can extend (postpone, delay) the deadline, but you must ask within the
same ten (10) day time limit.” ~ . .
HOW to Request: Use the enclosed form or make your own. Add more paper if neceseary. You must send or
deliver your request for reconsideration or for more time to the Board of Appeals on or before the 10-day deadline
(see addresses on ernclosed form).

st COPIES to dther Parties: ‘You must send or deliver copies of your request and attachments to every other party in |
L%l this matter. For example, a client must send a copy to the DSHS office thaf opposed him or her in the hearing.

T
N
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L pery
“‘5;‘5("{‘4,}) 39
Fesryes
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T
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Translations and Visual Challenges: If you do not read and write English, yeu may submit and receive bapers in
your own language.- If you are visually chalienged, you have the right to submit and receive papers in an alternate
format such as Braille or large print. Let the Board of Appeals know your needs. Call 1{360)-664-6100 or TTY 1-

(360) 664-6178.

DEADLINE for Superior Court Cases - 30 DAYS: The Superior Court, the Board of Apbéals, and the state Attomey
s General's Office must all RECEIVE copies of your Petition for Judicial Review within thirty (30) days from the date
& stamped on the enclosed Review Decision or Order. There are rules for filing and service that you must follow.

EXCEPTION IF (and only if) you file a timely reconSIderatlon request (see-above), you will have thirty days from
the date of the Reconsideration Decision. . .
Refer to the Revised Code of Washington (RCW), including chapter 34.05, the Washington Administrative Code
(WAC) and to the Washington Rules of Court (civil) for guidance. These materials are ava:lable in all law libraries
and in most commumty libraries. .
if You Need Help: Ask friends or relatives for a reference to an ‘attomey‘ or contact your county's bar association or
referral services (usually listed at the end of the “"attorney” section in the telephone book advertising secbon) i
Columbia Legal Services, Northwest Justice Project, the Northwest Women's Law Center, some law schools and K
. other non-profit legal orgamzatlons may be able to provide assistance. You are riot guaranteed an attomey fnee of .- B

charge.
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STATE OF WASHINGTON, DEPARTMENT OF SOCIAL AND HEALTH SERVIC@L’:‘C 218201
BOARD OF APPEALS <
oty
BOARD OF APPEALS

ESTERA GRANDINARU NOTICE OF RESPONSE TO REQUEST
FOR REVIEW

In Re: ' Docket No. 05-2011-L-1920

Appellant Resident Protection Program (CNA)

The Appellant’s Representative filed the attached to respond to the other party’s request for
review of the hearing decision or order. The parties do not have to take any further action at
. this time. A Review Judge will make a decision based on the record.

MAILED on Decemnber 8, 2011. - J— | %

Ann V. Williams
Legal Secretary

Aﬁéched: Re§ponse

Legal Authority: RCW 34.05.455(5); WAC 388-02-0590, -0595
Copies sent to: Estera Gradinaru, Appellant

Tim Leary, Appellant’s Representative

Angel Coats McCarthy, Department’s Representative; MS: 40124
Robert McClintock, Program Administrator; MS: 45600 '
Suzanne Plaja, Program Administrator; MS: 45600

PERSONAL SERVICE LOCATION
MAILING ADDRESS . -a
Board of Appeals DSHS Board of Appeals
PO Box 45803 Office Building 2 (OB-2), 1% Floor Information Desk
. 1115 Washington Street SE
WA 98504-5803 g L
Qlympia ~ Olympia WA
FAX TELEPHONE {for questions)
(360) 664-6187 (360) 664-6100 or toll free 1-877-351-0002
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. BEFORE THE STATE OF WASHINGTON :
 DEPARTMENT OF SOCIAL AND HEALTH SERVICES, BOARD OF APPEALS

In Re: ‘Docket No, 05-2011-L-1920

L Resident Client Protection Program
ESTERA GRADINARU ‘
‘ ’ APPELLANT’S RESPONSE TO THE
DEPARTMENT’S PETITION FOR
REVIEW OF INITIAL DECISION

-

‘ . Appellant.
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-
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I. Introduction
In 2n angoing osse of ovexreaching, the Department of Social and Health Services
(Department) attemps to characterize Estera Gradinar’s use of an adult family home resident’s
medication during a suicide attempt as an act of financial exploitafion. Tt argues that the use of the -

medication was an act “conducive to [her] success™ and constitutes financial exploitation. Its

. - 00090
arguments are wholly without merit. Judge Carolyn Pinkett correctly held that the Depertment failed
: . I:.aw Office of Tim Leary PLLC
APPELLANT’S RESPONSE TO THE 705 Second Ave, Suite 1111
DEPARTMENT’S PETITION FOR Seattle, WA 58101

206-382-2401
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to meet its burden of proof. Ms. Gradinaru does not dispute that her actions were sad and unwise. -The
Department’s continued attempts to characterize her actions as “financial exploitation™ as defined by
RCW 74-1.34. 020(6) are unsupported by the facts or the Iaw. A common sense application of the facts
to the statute leads to only one logical conclusion — Judge Pinkett was correct in holding that the
Departrent did not established that Ms. Gradinaru engaged in financial exploitation.

. Facts
A, | Procedural Facts
On August 24, 2011, a hearing was held in front of the Honorable Carolyn Pinkett,
Administrative Law Judge. Ms. Gradinarn contested the Notice of Prelimina.ry finding that she had
ﬁnancla.lly exploited a vulnerable adult. On October 26,2011, Judge Pinkett mled that the

Dcpartment failed to establish by a preponderance of the evidence that Ms. Gradmaru ﬁna:ncmlly

exploxted Blaine R.
B. Substantive Facts

On Qctoﬁer 9, 2010, Estera Gradinaru attempted to end her life. Ms. Gradinaru suffered

from depression and had attempted suicide on multiple prewous occasions. On this date, she was

home. Asthe teshmony at the hearing and the exhibits chronicled, she took a one cc dose of

mbrphine that belonged to one of her residents: Fortunately she told her ex-husband what she had :

She spent approximately a week in the hospital for a “suicide attempt (by overdose on some of her
adult family home patient’s morphine.” Exhibit DS p.1.
Residential Care Services Investigator Katherine Ander testified that no evidence ofjsty i |

Ms. Gradinaru was engaging in a practice of diverting residents’ medication for her own benefit.

- Law Office of Tim Leary PLLC
APPELLANT’S RESPONSE TO THE 705 Second Ave, Suite 1111
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Her investigation revealed that this was a single incident, an incident that was a suicide attempt.
Ms. @der concluded that the consumption was not the result of a drug addiction.

The Department endorsed Ms. Gradinaru’s ex-husband, her therapist, her primary doctor,
and the social worker at Overlake Hospital as witnesses but it elected to not call them to testxfy See
Department’s Witness List filed on July 20, 2011 and August 8, 2001.

L Argument |
" The Department’s strained application of the financial exploitation statute 10 these facts
defies com'r.noq sense. The Départment ﬁled to satisfy its burden of &stgblishing, bya

preponderance of the evidence, that Ms. Gardinaru financially exploited a vulnerable adult. WAC

10 h 388-76-11020(3). “Financial exploitation” is defined as

the illcgal or improper use of the property, income, resources, or
trust funds of the vulnerable adult by any person for any person’s
profit or advantage other than for the vulnerable adult’s proﬁt or

advantage.

14
15
16
17
1
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13 . .
l‘ RCW 74.34.020(6). Applications of a statute should he construed fo affect its purpose. nre

Personal Restraint of Andress, 147 W_n.2d 602, 610, 56 P.3t_i 981 (2002). Strained, unlikely, or
absurd consequences resulting from literal reading are to be avoided. /4. The Department has |
never alleged that Ms. Gradinara profited from the use of the resident’s medication or that the
resident was deprived of her medication. Rather, the Department argues that Ms. Gradinara’s
attempt to w@ suicide was an act done for her “advantage.” The Departnent’g argument fails.
In analyzing what constitutes an “advantage,” the bepartment continues to use a Webster’s

Dictionary beﬁnition that defines it as a “factor conducive to suceess.” Department’s Petition for

attempt to comm1t smclde wnh a small portion of a res1dent’s medication was not ﬁnancml

' . Law Office of Tim Leary PLLC-
APPELLANT’S RESPONSE TO THE 705 Second Ave, Suite 1111
DEPARTMENT’S PETITION FOR ggg“;%zgﬁbﬁmm :
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4
5
6l
7

exploitation. To deem Ms. Gradinaru’s actions as advantageous or conducive to success isan
argument that is simply illogical. In an attempt to bolster its case, the Department continues to
attempt to draw an advgrse inference from Ms. Gradinatu’s decision to not call witnesses. Such an '
argument is wholly improper. Tl';e Department has the burden of proof. It may not attempt to shore
up its case by commenting on Ms. Gradinaru’s decision to not present a case. She has every right
to hold the Department to its burden and assert that the facts, as presented by the Department, do
not amount to financial exl?loitaﬁon. In its Petition for Review, it continues to use an argument that
“Ms. Gradinaru neiﬂ.xer testified nor called any withesses despite requesting the appeal on May 11,
2011.” Department’s Petition for Review at 8. The Department is not permitted to shift its burden. -
to Ms. Gradinaru.

The Department repeatedly fails to recognize that it has the sole burden of proving that Ms.

14
15
16
17
18
19
20
21

23

Gradinaru engaged in financial exploitation: Part of satisfying its burden, the Department must
establish that Ms. Gradinaru’s use of the morphine was d'one for her “profit or ad\{axitagc” pursuant |
to RCW 74.34.020(6). The Dep:artment does not fully appreciate its obligation. It argues,. “The
Department, however, need not determine the purpose b;ahind taking and ingesting Elaine’s
morphiné.” Pgﬁﬁon for Rf:view at 8. Such an argument is wholly without merit. Judge Pinket;
’properly concluded that Ms. Gmdi.nafu’s use of the morphine in an attempt to commit suicide was
not an act done for her “profit or advantage.” The departruent’s own witness, Invdetigator Aﬁder,
conceded that Ms. Gradinara’s was not engaged in tirug‘diversion. Simply put, the Department has
not satisfied its burden of proof. The evidence presented at the hearing established that there was
only one reason behind Ms. Gradinary’s consumption of the morphine: an attempt to také her own
life. If the Department had questions ablout the circumstances surrounding the event, it coul@H3vg {}

called more witnesses identified on. its witness list. Those witnesses iticluded her cx-_husband and

Law Office of Tim Leary PLLC
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74.34.020(6).
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the social worker at Ow;rlake Hospita'l.‘ The Department chose to put on a narrow case at the
hearing. It cannot now use the holes in.its case to burden shift.

In arguing that its decision should be upheld, the Dei:sartmexit sets up a false dichotomy. It
wuﬁom that unless the use of a resident’s medications is held to constitute financial expleitation in
all instances,'it would be “an absurd legal result.” Petition for Review at 8. The law does not
require such rigidity. Rather each case must be considered on its individual merits. The issue here
is whether the Department has proven tl;at Ms. Gradinaru improperly used a resident’s property for
her advantage. See RCW 74.34.020(6). ‘The use of 2 resident’s medication in‘an attempt to commit
suicide does not constitute an “advantage.” What happens in drug diversion cases is irrelevant to
whether the Pepartment has satisfied its burden in this case. .

.Ms. Gradinaru’s actions were unforhunate. It is not as if tﬁere were no consequences. She
ent;:rcd into a stipulation tha;t surrendered her license to operate an aduit family Home. See Docket
No. 12-2010-1-2274. Invesﬁg;tor Ander rep.orted the incident to the Department of Health to see
vfrﬁether there was a basis to take acﬁpn against her mursing license. See testimony of Investigator
Ander. Itisunclear why the Depax!menlg is attempﬁzig to shoehorn these facts into the financial :
exploitation statute. The statute does not support it. Logic does not support it. Common sense does

not support it. The unique facts here do not amount to financial exploitation under RCW

206-382-2401.
REVEW OF INITIAL DECISION -5 ' 206-658-2401 fax
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|

i IV. Conclusion

2 For the aforementioned reasons, the Department’s finding that Estera Gradinaru committed
3 |l financial exploitation is not supported by the facts .01' the law. Judge Pinkett’s decision should be
4 || affirmed. '

6 = DATED this 7" day of December, 2011.

Respectfully submitted,

Timdthy Leaty, WSBA # ?03 55

11y Attorney for the Appellan
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CERTIFICATE OF SERVICE

1, Tim Leary certify that I caused the above Appellant’s Response to the Departinent’s
Petition for Review of Initial Decision to be filed with the Board of Appeals and served in the
manner noted below a copy of the foregoing pleading on the following individuals: '

Angela Coats-McCarthy, WSBA # 35547 {1 ViaECF, if opted in, and if rot then:
Assistant Attorney General []1 ViaMessenger

7141 Cleanwater Dr SW [x] ViaEmail

PO Box 40124 [] ViaFAcsmMILE

Olympia, WA 98504-0001 [x] ViaFirst Class Mail

[1 Inperson - dropped off at office

angelac3(@atg. wa.gov

DATED: December 7%, 2011, at Seattle, Washington.

WSBA #]30355
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in Re: Docket No. 05-2011-L-1920
'ESTERA GRADINARU ORDER GRANTING MORE TIME TO FILIEDOF APp
RESPONSE TO REQUEST FOR REVIEW 54[.8
Appeliant Resident Protection Program (CNA)

-

The Department'’s Representative timely filed a Request for Review. The Appellant's
Representative then txmely requested more time to file a response. The reason stated is
attached

The undersigned finds good cause and extends (delays) the filing deadline for that party to file
a response to the request for review untit 5:00 p.m. on December 7, 2011.

MAILED on November 23, 2011.

JAMES CONANT T~
Review Judge
Legal Authority: RCW 34.05.464; WAC 388-02-0590
- Copies sentto: - Estera Gradinaru, Appellant

Tim Leary, Appellant’'s Representative

Angela Coats McCarthy, Department’s Representative, MS: 40124
Robert McClintock, Program Administrator, MS: 45600

Suzanne Plaja, Program Administrator, MS: 45600

PERSONAL SERVICE LOCATION
DSHS Board of Appeals
"Office Building 2 (OB-2), 1* Floor Information Desk
1115 Washington Street SE

MAILING ADDRESS
Board of Appeals
PO Box 45803
Olympia WA 98504-5803

Olympia WA
FAX TELEPHONE (for questions)

(360) 664-6187 (360) 664-6100 or toll free 1-877-351-0002
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DSHs
BOARD oOF APPEALS
BEFORE THE STATE OF WASHINGTON
DEPARTMENT OF SOCIAL AND HEALTH SERVICES, BOARD OF APPEALS
N ) . .
In Re: ) Docket No. 005-2011-L-1920
)
) REQUEST FOR ADDITIONAL TIME
. o ) TORESPOND TO DEPARTMENT’S
. .ESTERA. GRADINARU - ) REQUEST FOR REVIEW
)
) Resident Client Protection Program
. ) .
Appellant. )
)
)
The Appellant, Estera Gradinaru, respectfully requests an additional two weeks to réspc}nd )
to the Department’s Petition for Review. Absent a request for an extension, Ms. Gradinarn’s

response is due tomorrow, on Thanksgiving, seven-days afier the notice was sent out on Thursday,
November 17, 2011.
The Notice of Request for Review and Time to Respond was sent to counsel’s old address

and not the address on my Notice of Apl?earance in 1h1;s case. Undersigmﬂ counse] did nat ge%ez 2 ;

Law Office of Tim Leary PLLC
REQUEST FOR ADDITIONAL TIME - 705 Second Ave, Suite 1111
TO RESPOND TO DEPARTMENT’S ) g(ﬁ;’zvgﬁo 23101

REQUEST FOR REVIEW - 1 206-658-2401 fax
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the notice until today, November 23, 2011. Due to the' shortened holiday week and deadlines with
other cases, counsel will be unable to provide a response in the time permitted.

Ms. Gradinaru and counsel respectfully request that the Board of Appeals grant a two week
extension to December 7, 2011; Ms. Gradinaru prevailed at the Office of Administrative Hearings -

and very much wants to respond to the Department’s arguments tothe Board of Appeals.

DATED this 23" day of November, 2011.

Respectfully submitted,

//‘m

Tim thy Leary, WSBA # 30355 .

Cmmsel for the Appellant -
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individuals:

Angela Coats-McCarthy, WSBA # 35547 [1 ViaECF, if opted in, and if not then:
Assistant Attorney General [] ViaMessenger

7141 Cleanwater Dr SW fx] Via Email

PO Box 40124 [] ViaFACSIMILE

Olympia, WA 98504-0001 _ [x] ViaFirst Class Mail

[1 Inperson - dropped off at office
angelac3@atp.wa.gov

DATED: November 23%, 2011, at Seattle, Washington.

o

Tird Leary, WSBA # 30?7'5

Attomey for Appellant
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STATE OF WASHINGTON, DEPARTMENT OF SOCIAL AND HEALTH SERVICES

BOARD OF APPEALS NOv 17 2011
In Re: Docket No. 05-2011-L-1920
' Dshs
ESTERA GRADINARU NOTICE OF REQUEST FOR REVI ER@FAPPEAL
TIME TO RESPOND
Appellant Resident Protection Program (CNA)

The Department's Representative filed the attached to ask for a review of the hearing decision
or order.. Every other party has a right to respond or object in writing to the request for review
or to any attached document. A response is optional and you do not need to respond if you
filed the request. Any response must be filed at the Board of Appeals.

To respond: We must receive any response at one of the below addresses no later than
seven (7) work days after the date we mailed this notice as stamped above. The deadline is
5:00 p.m. on the seventh day.

If you need more time to respond: You must ask to delay (extend) the deadline within seven
(7) work days and show a good reason or your request will be denied.

Copies: . You must also provide copies of your response to all other parties.

MAILED on November 17, 2011.

S OS(Q o
' Shielley Terﬁ‘:ay) {
Legal Secre
Attached: Request for Review

Legal Authority: RCW 34.05.455, .464; WAC 388-02-0560 through -0595

Copies sent to: Estera Gradinaru, Appellant
: Tim Leary, Appellant’s Representative
Angela Coats McCarthy, Department’s Representative, MS: 40124
Robert McClintock, Program Administfator, MS: 45600
Suzanne Plaja, Program Administrator, MS: 45600

"PERSONAL SERVICE LOCATION
DSHS Board of Appeals
Office Building 2 (OB-2), 1% Floor information Desk
1115 Washington Street SE

MAILING ADDRESS:
" Board of Appeals
PO Box 45803 .
Olympia WA 98504-5803

Olympia WA
. FAX TELEPHONE (for questions)
(360) 664-6187 (360) 664-6100 or toli free 1-877-351-0002 -
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DSHs
4 BOARD OF APPEA( 5
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6
STATE OF WASHJNGTON DEPARTMENT OF SOCIAL AND HEALTH SERVICES
7 BOARD OF APPEALS
8
9 In Re: i NO., 05-2011-L-1920
10 ]| ESTERA GRADINART,
' » DEPARTMENT’S PETITION FOR
11 i . Appellant. REVIEW |
12 _ ) .
13 The Resident and Client Protection Program (RCPP), al program. ‘within Residential

14 || Care Services (RCS), investigates allegations that adult family home residents have been
15 || ‘abused, neglected, or-financially exploited by individuals wotking in an adult family hom‘e.
16 || WAC 388-76-11000. 'If the allegations against an individual are substantiated, the
17 'Depaftxncnt makes & ‘prcliminary‘ﬁnding of abuse, neglect, or exploitation. See WAC
18 }] 388 76-11005. Based on the RCPP's invcsﬁgaﬁon, the Department fouixd that Ms. Gradinaru

19 || financially exploitcd a resident of her adult family home when she took‘ the resident’s

20 || morphine medication for her own use, Exhibit (Ex.) D-7,p. 1.

21 The Department notified Ms. Gradinaru of the finding of abuse against her, and her
» 22 || rightto appeal. Ms. Gradinaru appealed the findings to the Office of Administrative
23 || Hearings, and a hearing was heid on August 24, 2011, An initial decision reversing the
24 Depar@ent’é finding of financial cxploitation was issued on October 26, 2011, The

25 Departmcnt is requesfing Board of Appeals (BOA) review of the initial order because there

000812%

26 | are errors in both the findings of fact and the conclusions of law.
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I  STANDARD OF REVIEW

Pursuant to WAC 388-02-0600(1), a review judge has the same decision-making
authority as the Administrative Law Judge (ALJ), but must give due regard to the ALJs
opportunity to observe the witnesses. A review of the record will reveal that there were errors
in findings of fact and conclusions of law.

‘ I FINDINGS OF FACT'

The Department tal'ces partial exception to Findings of Fz;ct 8 and 9. Part of finding
of fact 8 addresses the licensing complaint investigator's opinion regarding the term “drug
diversion”. Part of finding of fact 9-discusses the concept of “medical advantage” and states
that Suicidt;, is not a ;31edica1 advantage. These portions of finding of fact 8 and 9 are
unnecessary to determine the outcome .of this case. The Department has alleged that Ms,
Gradinaru’s behavior of taking a resident’s morphine for her own consurﬁpﬁon is financial
exploitation; the Deﬁaxtment is not trying to prove any definition “drug diversion”, and there
is no requirement that the Department prove that suicide is 5 “medical advantage.” As such,

these portions of findings of fact 8 and 9 are distracting from the facts that are central to the

. outcome of the case.

A review of the record will show these pertinent facts: .
" Estera Gradinaru, along with her husband, operated Bellevue Rose Adult Family
Home since 2001. Ex. D-13, p. 2. The Bellevae Rose Adult Family Home is located at 212

153" Place SB, Bellevue, Washington. Jd at p. 1. Ms. Gradinaru has a past history of

depression and, on at least three odcasions, has deliberately taken an overdose of medication.
The first documented . incident occurred in August 2002, when Ms. Gradinaru was
hospitalized for ingesting 23 Motrin tablets after becoming depressed. Ex. D-6, p. 1. The

second documented incident occurred in October 2009, when Ms. Gradinamm was

" The Department does not have & wanscript of the hearing. Citations to testimony are based on a 0

combination of notes, documentation, and recollection of Department personne! and counsel.

DEPARTMENT'S PETITION 2 . ATTORNEY GENERAL OF WASHINGTON
FOR REVIEW Seamister .

Tumwater, WA 98501-0124
(360) 536-6565

poozZv




Nov. ]b ZU” l:jUrM LI K & &) ey

| 1| bospitalized after ingesting seven Oxycodone tablets during a period of deprcssion. Id The
2 most. recent incident occurred iﬁ October 2010, when Ms. Gradinaru ingested an amount of
3 || liguid morphine tha;: belonged to a resident in her adult family home. Ex. D-5, p. 1; Ex. D'-S,
4 »p. 3 s Ex, D-9; Ex, D-13, p. 2. In addition to her depression, Ms. Gradinaru has suffered from
S || chronic pain related to pancreatitis smce at least 2009. Ex. D-5, pp. 1-3; Ex. D-x6, pp. 1-3;
6| Ex.D-8,pp.3-4; Ex. D-13,p.2.

7 Ms. Gradinanr’s adult family home is licensed to provide care for six residents.
8 Ex D-IIS; p. 2. In October 2010, Elaine was one of six residents receiving care in the
9 || Bellevue Rose Adult Family Home. Id..at p. 2; Ex, D-8, p, 6. Elaine was a 91-year-old

10 || ‘woman with diagnoses of transient ischemic attack, comeal implant, hypoglycemia,

11| depression with anxiety, and dementia with delusions. Ex. D-8, p. 2. Elaine was dependant

12 || with mosi'asiaccts of care. Ex. D-10,- On Scptcmbci' 26, 2010, Elaine began receiving

13 {| hospice cdre services, Ex, D-8, As part of Elaine’s hospice care services, she was prescribed

14 {l a “domfort care pack” of medications, which mcluded morphine to be taken as needed

15 || for pain or shortness of breath.> Id; Ex. D-12. Elaine did not need, nor did she receive,

16 {| any morphine from the date hospice care services began through the end of October 2010.

17}] Ex. D12, .

18 On October 9, 2010, Ms. Gradinaru left the adult family hom takmg Elaine’s

19 || morphine with her. Ex. D-8, p. 3. Ms. Gradinaru admitted to Department staff that she had &

. 20 || number of personal problems, including pain‘ﬁ:oin pancreatitis, ongoing dépression followiﬁg ‘
21| a recent divorce, atd anxiety due to an upcoming inspection of the adult family home. Id
22 Ms Gradinaru initially went to a nearby adult family home where her father was a caiegiver

~2.3 and offered the morphine to her fatiler, who had requested she deliver some méxphine for one

24 || ofhis patients. Id at p. 4. Ms. Gradinaru’s father refused to take Elaine’s morphine once he

25 | g5 o R S i e et )2
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discovered it was prescribed to Elaine. Jd Ms. Gradinaru then left her father’s adult family
home and ended .up stopping at a park and ride lot, where she broke. the seal on Elaine’s

morphine and ingested approximately one ml of the morphine orally. Id.; Testimony of Kathy

. Ander; Testimony of Mary Moran.

After ingesting Elaine’s morphine, Ms.. Gradinaru texted her ex-husband, informed
him that she had ingested Elaine’s morphine, and asked him if she could “sleep it off” at his
apartment. 1d Ms. Gradinar’s ex-husband said no. Jd Later, while Ms. Gradinaru was
still at the park and ride lot, her father, apparently alerted by her ex-husband, arrived and
convinced Ms. Gradinaru to return to his home. Jd. Onee Ms. Gradinaru was at her father’s
home, she passed out, and her brotﬁer took her to the emergency room as she stated her pain
had become worse. Jd. Ms, Gradinaru was admitted to Overlake Hospital’s inpatient
medical unit that day for pancreatitfs and depression. Ex, D-5,p, 4, Then, on Qctobcr 12,
2010, Ms. Gradinaru was admitted to Overlake Hospital’s inpatient psychiatry unit because
of suicidal ideation. Ex. D-5, p. 'l.‘ Ms. Gradinaru remained there until October 18, 2010,
when ‘she was discharged. Id During her stay in the inpafient psychiatry unit, Ms.
Gradinarw’s suicidal ideation dhhinisheQ, however, she continued to receive mc'dication for

chronic pain. Jd. at pp. 2-3.

On October 13, 2010, Complaint- Investigator Katherine Ander conducted an -

unannounced on-site .jnspection of Bellevue Rose Adult Famiiy Home after receiving a

complaint regarding Ms. Gradinai’s personal use of Elaine’s morphine. Ex. D-13, p. I;
Testimony of Katherine Ander. During her inspection, Ms. Ander observed that Elaine’s vial
of morphine api:éared to contain less than the full prescribed- amount, despite the fact that

Elaine’s medication record indicated she had not ﬁct received any morphine since it was .

originally prescribed. Testimony af Kather"i.ne AMer; Ex. D-13, p. 2, On October 18, 2010,
Ms. Ander inferviewed Ms. Gradinary, who admitted to.taking Elaine’s morphine,

Testimony of Katherine Ander; Bx. D-13, p. 2.  Ms. Gradinaru also stated during &e{] {

. ’ ATTORNEY GENERAL OF WASHINGTON
DEPARTMENT’S PETTTION 4 2141 Cleanwater Dr. SW

FOR REVIEW - ' ‘ PO Box 40124
’ Tumwatec, WA 98501-0124
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1]l interview that on the date she took the morphine she was “in a lot of bhysical and
2 || emotional pain” and wanted the pain to “go away.” Id; Testimony of Katherine Ander. On
3 || November 4, 2010, after the conclusion of Ms: Ander’s investigaiion, the Department issued
4 || . a statement of deficiencies related to Ms. Gradinaru’s adult family home license. Ex. D-13.
5 (| Then, on Novemt')er 5, 2010, the Depattment issued a notice to Ms. Gradinaru and her
* 6| husband of a Stop Placement of Admissions, Revocation of License, and Jmposition, of
7 Comiitions, relating to the adult family home. license. Ex. D-1. - |
8 On January 13, 2011, RCPP Investigator Mary Moran conducted an unanhounced on- .
9 éite visit to Bellevue Rose, Adult Family Home to investigate Ms. Gradinarw’s alleged
.10 |} financial exploitation of Elaine for taking ber morphine. Ex. D-8, p. 1. During the
11 || inspection, Ms. Moran interviewed the nurse who provided hospice care services to Elaine.
12 || Id atp.3. The nurse stated that Elaine had not required any morphine recently and that the
13 j| adult family home providers were instructed to contact the hospice team if Elaine di& require
14 ]| motphine, Id While in the presence of Ms. Moran, the nurse checked Elaine’s vial of
15 || morphine and observed that the seal on the vial had been broken. Id. During the inspection,
1-6 Ms. Moran also interviewed Ms. Gradinary, who admitted she. took Elaine’s morphine -on
17 || October 9, 2010 and ingested it. Jd. at pp. 3-4. Ms. Gradinaru also stated that her physical
18 || pain had conﬁnut;d, and she had been hospitalized again just two weeks prior to Ms. Moran’s
19 || imterview for “severe pain.” Id. atp. 3. '
20 " On May 2, 2011, aﬁer"'fhe conclusion of Ms. Moran’s invesﬁgz;ﬁbn, the Department
21| issued a Notice of Preliminary Findings in which the Department found that Ms. Gradinar
22 1| had financially exploited Elainc by taking Elaine’s morphine for her own use. Ex. D-7. On .
23 || May 11, 2011, Ms. Gradinaru appealed the Department’s finding of financial exploitation,
24 || stating “I took one drop of morphine. It never happened before or after and the patient didn’t
25 || suffer, wasn’t taking the morphine.” Ex. D-9. On August 24, 2011, an administrative :
26 | hearing was held. During the hearing, Ms. Gradinaru refused to answer questions from ;%cg ( v 03¢
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Department conceming the preliminary finding of financial exploitation by invoking her
Fifth Amendment right to refrain from self-incrimination,
' DL CONCLUSIONS OF LAW
A.  Resident Client Protection Program Fin.dings
~ Individuals who seside in aduit family homes are often completely depe:ndént upon the

adult family home. The extreme vulnerability of adult family home residents has led to the
dcvciopmcnt of requirements that are designed to protect and promote the physical, mental,
emotional, and financial well-being of residents.: A trust relationship exists betwécn caregivers
and providers of adult family homes and their vuinérable adult residents. Vulnerable adults are -
particnlarly susceptible to financial exploitation. RCW 74,34,020(6) cteates a specific finding
for financial exploitation because the resources, property, and inc01'ne of v.ulﬁerable adults must
be sufficiently protected from improper use or inﬂuen.cc axising from this trust relationship.

A finding of ﬁnanci# exploitatidn,prohibits an individual from being employed in a
capacity that would allow him o her to bave unsupervised access to vulnerable adults. RCW
74.39A:050(8). Authority for findings of financial exploitation against Ms, Gradinary is
Chapter 74.34' RCW, the statute that deals with the protection of vulnerable adults? Thé
hivestigaﬁons of the adult family home and the individual are distinct, and the focus is
different. ‘ | '
- Any iﬁdividuallwith access to a long-term care facility is eﬁgible for a finding of
abuse, ncglccﬂ exploitation, or financial exploitation, regardless of whether the jndividval is
a licensed provider. WAC 388-’)6—11000. Specifically, a provider, an employee of the adult
family home, an entiiy representative, anyone affiliated with a provi&er, and a carcgivcr? are
all subject to sucﬁ findings. Id The Department made a finding of financial exploitation
against Estera Gradinaru, the provider of Bellevue Rose Adult Family Home.

N
[+,

3 Aunthority for an adult family home licensing action is Chapter 70.128 RCW, the adult family h@n@ 8
licensing statute. ’
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B. . Estera Gradinaru’s Actions Constitute Financial Eiploitaﬁon
RCW 74.34.020(6) defines financial exploitation as “the illegal or improper use of the

propeity, income,‘ resources, or trust funds of the vulnerable adult by any person for any

_person’s profit or advantage other than for the vulnerable adult’s profit or advantage.” The

Department contends that Ms. Gradinaru financially exploited Elaine, a vulnerable adult, by
using Elaine’s property — her morphmc ~ for Ms. Gradinaru’s own advantage,

Ms. Gradinaru was the. provider, and a caregiver, of the Bellevue Rose Adult Family
Home. Ms. Gradinaru was actively iny'olved in Elaine’s care. Ex. D-10; Ex. D-11; Ex. D-
12. Ms. Gradinaru had updated- and signed off on Elaine’s Assessment and Care Plan as
recently as July 9, 2010, and also Elaine’s Negotiated Care Plan as recently as September 26,
2010, Ex, .D~10 Ex. D-11 Both plans included notes that Elaine was to receive medication
from hospice services, Id. Further during early October 2010, in the days leading up to
Ms. Gradinaru’s use of EIame s morphine, Ms. Gradmam was almost exclusively the only

caregiver administering any medication to Elaine. Ex, D-12, As such, Ms. Gradinaru was in
a position to know that Elaine’s-morphine would not likely be missed immediatels;, and also

. to be able to easily access the morphine without immediate detéctiqn. '

Ms. Gradinaru admitted to hospital staff, and to both Ms. Ander and Ms. Moran during
their respective investigations, that she took Elaine’s vial of morphine and ingested a portion

of it. Ex. D-5, p. 1; Ex. D-§, p. 3; Ex. D-9; Ex. D-13, p. 2. Ms, Gradinary attempted to

minimize the sericusness of her actions by stating in her Request for Hearing that she took
“one drop of morphine,” that it “never happened before or after,” and that Elaine “didn’t

suffer.” Ex. D-9. .
During the hearing, Ms. ‘Gradinaru refused to answer questions by l'nvoldﬁg her Fifth

Amendment right 1o refrain from self-incrimination. In a civil proceeding, as here, the ALJ.

may draw negative inferences when a witness refuses te answet on the grounds that her

answer may tend to incriminate her. Tkedav. Curtzs, 43 Wn.2d 449, 458,261 P.2d 68 (1959)0 !
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1 | State Farm Fire and Cas. Co. v. Huynh, 92 Wn, App. 454, 462, 963 P.2d 854 ('1998).

Ms. Gradinaru neither testified nor called any witnesses despite requesting .the appeal on

 May 11,2011. Ex.D-9. The ALY may infer, from Ms. Gradinaru’s refusal to testify, that she

acquiesces to- the factual allegations made against her, Further, the ALJ niay infer that
‘Ms. Gradinaru acknowledges that her actions may have been illegal. '

Ms. Gradinaru i:ontends, fhrough counsel, .that while she did take Elaine’s morphine

and ingest it, her actions do not amount to “financial exploitation” as there is no “profit or

advantage” to Ms. Gradinara. While there is no definition for “advantage” in chapter 74,34

=T R - Lt L N O

RCW, one standard English definition for the word is “[a] factor conducive to’ success.”
10 {| Webster’s I New Coll. Dictionary (1995). Under this definition, Ms. Gradinaru’s actions
11 || clearly demonstrate that By taking Elaine’s morphine, Ms. Gradinaru gained an advantage in
12 || that she acquired a medication for which she had no prescription and used it for her own
13 || purpose. ‘ I '

14 Since Ms. Gradinaru refused to testify at the hearing, she did not clarify her piecise
15 || purpose for ingesting the morphine. Thc Dcpartmem is left to guess between multiple
16 possﬂﬂe purposes including smclde, an attempt to get attention, or to refieve physical pain.
17 || The Depattment, however, need-not determine the purpose behind taking and ingesting
18 || Elaine’s morphine. Whatever Ms. Gradinaru’s purpose, taking and ingesting Elaine’s
19 {{ . morphine ﬁnthercd her purpose, or, in other words, was a “factor conducive to success” in
20 || achieving that goal. '

21 * To hoId that willingly taking and ingesting a ’mlnerable adult’s medlcation is not
22 || financial exploitation in- all instances would have an absird legal result. For instance, the
23 || Department’s Board of Appoals routinely upholds findings of financial éxploitation in “drug
- 24 || diversion” cases where a caregiver is taking and ingesting a vulnerable adult’s medication to
25 || feed the carcgiver’s own substance abuse. If taking and ingesting a vulnerable adult’s

26 || medication for such 4 self-destructive purposc as substance abuse can. lead to a finding & 0po 33
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financial exploitation, then certainly doing the same thing for the self-destructive purpose of
committiﬁg suicide must qualify as a financial exploitation. Morcover, Ms. Gradinaru made
multiple references to Department investigators regerding her physical pain as well, X pain
relief was Ms. Gradinaru’s purpose in taking and ingesting Elaine’s morphine, then, clearly,

her actions amount to financial exploitation as the actions advantaged Ms. Gradinaru in

giving her the means by which to relieve her physical pain. Furthermote, Ms. Gradinaru’s

actions of taking the morphine then immediately calling her ex-husband may indicare that

“she was seeking attention as well.

. The Department could speculate indefinitely on the infinite number of reasons
Ms, Gradinaru chose to do what she did. Regérdless of the reason, however, none were for
Elaine’s profit or advantage, and all, by default, would be for Ms, Gradinéxru’s own
advantage, whatever that purpose may be. ' '

C. - The ALJY’s Errors In The Conclusions Of Law
Con'clusio‘n of i,aw 9 and 10 are partially in error. Tn conclusion of law 9, the ALY

. states “Thus, DSHS must prove, by a prepondezance of the evidence, that when the Appellant

took the morphine vyhich belonged to Elaine R. in an attempt to commit suicide; her use of
morphine was for her p"roﬁt or advantage.’; In conclusion of law‘ 10, the ALJ again assumes-
that the appellant was committing suicide. After making such a conclusion, she smtes “This
end result would not have been beneficial, or proﬁtable for the appellant. ‘I‘hus the financial
exploitation finding should not be upheld.” These conclusions assume that Ms,. Gradinany

was actually attempting to commit suicide. Whﬂe suicide could have been Ms. Gradinaru’s

- goal, she could also have been self-medicating her mtreated pain or secking attennon.‘

Ms. Gradinaru did not testify so no one knows her exact motivation, As described above,

the Department’s position is that there is no need'.to specify Ms. Gradinaru’s exact

motivation, the Department merely needs to prove that she used it for her own purposes that

. did not benefit the vulnerable adult, Her ultimate motivation could have been to commit
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suicide, sclf-medicat'e or seek attention. Regardless, she used the resident’s medication to
further her ovin goals, not to benefit the vulnerable adult. '
While it is unclear what Ms, Gradinaru’s intent was on the day she ingested the
morphine, it is absolutely clear from the rcc;ord that Ms. Gradinam did in fact use morphine
that belonged to a vulnerable adl._llt in her care. It is undisputed that Ms. Graﬂinaru took
morphine belonging to Elaine, a resident at Ms. Gradinaru’s Adult Family Home, and
ingested some of Elaine’s morphine. Ex. D-8, pp. 3-4; Testinony of Kathy Ander; Testimony
of Mary Moran. -There is no evidence that Ms. Gradinaru ingested the morphine by
mistake or in error. Ms. Gradinaru voluntarily ingested Elaine’s morphine. The mere

factthat she chose to ingest Elaine’s morphine indicates Ms. Gradinaru acted to

" “advantage” herself in some way and, cleasly, did not act in a way that advantaged Elaine.

Thus, Ms. Gradiraru’s admitted use of Elaine’s morphine constitutes financial exploitation.
IV. CONCLUSION
The evidence presented by the Department at the hearing supports the finding that Ms,
Gradinaru financially exploited an adult family home resident. The initial order sh,ould'be
overturned and the finding should be upheld,
‘ Mmoo
DATED this . (Z day of November, 2011.

ROBERT M. MCKENNA
Attorney General

ANGEI# /
Assistant Atforney General :
Attorneys for Department of Social and Health Services
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I certify that I served a copy of this document on all parties ox their counsel of record

on the date below as follows:

. TX] US Mail Postage Prepaid via Consolidated Mail Service

Timothf%Lcary
Law Office of Tim Leary, PLLC
705 Second Avenue, Suite 1111

Seattle, WA 98101
[] ABC/Legal Messenger
Facsimile (206) 652-8290
[] FED-EX Overnight Mail
[ ] State Campus Delivery
] Hgnd delivered by
T certify under penalty of perjury under the laws of the stafe of Washiﬁéton that the

foregoing is true and rrect. ]
DATED this S] A day of November, 2011, at Tumwater, WA.

Karen Maucei, EEE*I Assistant
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BEFORE THE WASHINGTON STATE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

| MAILED
InRe: Docket No.: 05-2011-L-1920 - X
T Clloht IDF . OCT 262011
ESTERA GRADINARU :

INITIAL ORDER SEATTLE - QAI“

Appellant. (Resident Protection Program (CNA)) .

* Ahearingwas held before Administrative Law Judge (ALJ), CAROLYNL. PINKETT,
on August 24, 2011. The Appellant, Estera Grédina.ru, appeared. Ms. Gradinaruwas represenied
by Timothy Leary, Attorney atLaw. The Départment of Social and Health Services (DSHS), was
represented by Assisfant Attorney General (AAG), Angela Coats-McCarthy. Katherine Anderand
Mary Moran testified on behalf of DSHS. Travis Yonkerand J ustin Gillette observed the hearing.

ISSUE * ’

The Appellant contests the Notice of Preliminary Finding which holds that she

financially exploited a vulnerable adult.
RESULT
- DSHS did not prove, by a preponderance of the evidence, that the Appellant
financially exploited Elaine R., when the Appellant ingested Elaine R.’s prescription morphine '
without permission, in an attempt to commit suicide. -
' FINDINGS OF FACT o

1. On May 3, 2011, DSHS served the Appellant with a Notice of Prefiminary
Finding which states, in part, that DSHS “has found that you financially exploited a vuinerable
adult.” Exhibit D-7, page 1. OnMay 16,2011 ,tﬁe Appellantfiled a requestforhearing to contest
the financial exploiiation finding. Exhibit D-9. Her request for hearing states as follows: “f took-
one drop of morphine: Itnever happened before or after and the patient didn’t suffer, wasn’ttaking -

the morphine.” /d.

000031
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2. The Notice of Preliminary Finding states that the financial exploitation finding
is based upon the following facts:

The incident

You were the owner of Bellevue Rose Adult Family Home. You
financially exploited a vulnerable adultwhowas aresidentin your home
on October 9, 2010 when you took the resident’s morphine medication
for your own use.

Exhibit D-7, page 1.

. 3. in October 2010, the Appellant was the co-owner of the Bellevue Rose Adult
Family Home (Believue Rose). Elaine R. was a resident of the home.! She was 91 years old,
she suffered from dementia, and she was on hospice care. Exhibit D-10. Elaine R. began
l')ospif:e careon August 26, 2010. Exhibit D-11. On September26, 2010, her Negotiated Care -
Planwas amended, to note that her hospice nurse would now dispense her medicatiohs toher.
ld. These medications included “comfort medications”, that were prescribed for end-of-life
treatment. They were intended to address anxiety, agitation, éhorfmess of breath, and pain.
Included in the medication was a vial of quuid morphine. The prescribed dosage of morphine, if -
needed, was 1/4 to 1/2 cubic centimeter (cc). Elaine R. did not need any of the comfort
medications that were prescribed for her, because her symptoms were well-managed without
them. See Exhibit D-12: |

4 The Appellant suffers from depression. InAugustof2002, she was admitted
to the psychiatric unit at Overlake Hospital after she tried to commit suicide by taking 23 Motrin
tablets. Exhibit D-6. She was hospitalized for one and a half days, and was discharged on her
request. /d. In October 2009, the Appellantwas in the middie of divorce proceedings. She also
had financial problems. And, she was very stressed because her husband had threatened to -
take their two young children from herwhen the divorce became final. /d. On October 2, 2009,
she was admitted to the psychiatric unit of Overlake Hospital, after she repbrtedly tried to commit

suicide by taking an overdose of Oxycodone. Id. The Appellant's treating physician encouraged

1 The full name of the residents will not be used to protect their right to confidentiality.
Office of Administrative Hearings
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her to delay her hospital discharge, and “strongly encouraged her to consider the partial-day
hospitalization program.” /d. The Appellant declined, citing money concems, and asked to be

discharged on October 6, 2009.
5. The Appellant was discharged on October 6, 2009, with the following

diagnoées:
Axis I Major depressive disorder, recurrent, severe, without
- psychotic features.
Axis Il Deferred.
Axis lll: Status- postcholecystect‘omyin May2009 recentonset of

abdominal cramping and pain in the upper quadrants
possible fatty infiltration.

Axis IV: Moderate stressors.
Axis V: Global assessment of functioning (GAF) is 50.

Exhibit 6, pagé 2. The Appellant was discharged with the following prescriptions: Wellbixtrin,
Omeprazole, and Sertraline. /d. Wellbutrin is an anti-depressant. See Physician’s Desk
Reference, 6thed.,©2006, ét page 1579. Omeprazole is prescribed to treat gastroesophageal
reflux disease (GERD). /d., atpage2972. Sertraline or Zoloft, .is prescribed to treatdepression.
Id., at page 2581. ‘ ‘
6. On October 12, 2010, the Residential Care Services (RCS), Complaint |

Resolution Unit (CRU), received an anonymous complaint which alleged that the Appellant took
some of her resident's medications in a “failed suicide attempt.” ExhibitD-8, page 2. Katherine
Anderig a complaini investigator. On October12, 261 0, Ms. Ander was assigned to investigate
the licensing complaint. OnOctober13, 2010, at8:00a.m., Ms. Anderwentto the Bellevue Rose
AFH to investigate. When Ms. Ander arrived, there were six residents in care. All of the
residents appeared to be well cared for. There was only one resident, Elaine R., who was
) prescribed a narcotic drug, morphine, to address end-of-life issues. Ms. Anderlooked at the'vial
of morphine. There was dark bi'own liquid in the vial. Fifteen (15) cés had been dispensed by

the pharmacy. The seal on the vial was broken, and it appeared-as if approximatelyonecc @ J § J 3 4-
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morphine was missing. Exhibit D-8, page 3. Katherine Ander interviewed Elaing R.'s hospice
nurse on October 13, 2010, and she leamed that Elaine R. did not need any of the comfort
medications that had been prescribed for her.

7. Ms. Anderinterviewed the Appellant on October 18, 2010, after she hadbeen
discharged from Overlake Hospital. On October 12, 2010, the Abpellant was emotionally |
distressed about her divorce and she was in physical paiﬁ. She wanted her pain to stop. Her
father, who is also a licensed adult family home owner, called her and asked her to go to the
pharmacy to pick up some comfort medications for a resident in his home who was on hospice
care. The Appellanttook Elaine’s morphine, andwentto alocal Park-and-Ride station. She took
one-half capful of the morphine, which made her feel sleepy. She called her ex-husband, and
asked if she could come to his home to sleep. He told her “no”. Her father soon arrived at the
Park-and-Ride station and took her back to his home. The Appellant was still in physical pain
when she arrived atherfather’s home. Herbrotherthentook herto Overlake Hospital. She was
initially admitted to the hospital based upén her physical pain. After she advised the treating staff
that she had takenthe morphineina “failed suicide attempt’, she was admitted to the psychiatric
unit. ‘ .

8. Based upon the testimony of Mé. Ander, the undersigned finds that one-half
capful of morphine Woulci have eased the Appellant's physical pain and made her feel sleepy.
it would hot have killed her. The undersigned further finds, thatthe Appellant's physical pairi is
closely cbrrelated to her psychological pain. For ekample, her signs of physical distress are
. exacerbéted when she is emotionally distressed. Ms. Ander concluded, and the undersigned

ﬁn?s, that when the Appellant took Elaine R.’s morphine, it was not a"drug diversion.” "‘Drug
diversion” is a term of art used in the nursing profession to describe when a health care
professional is unlawfully taking a patient's prescription medication for his or her own use, or,
to sellto others. Inthis case, the Appellant took Elaine R.’s morphine to ease her own emotional
distress. ‘ '
9‘. Ms. Ander opined-that the Appeilant could have achieved a psychological
benefit, or advantage, by ingesﬁng Elaine R.'s morphine in an attempt to commit suicidg -Q&B 48 "' '
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Appellant may have eased her emotional distress. Yet, the goal of medical careistorestore a
person to health, within the parameters of their particular medical situation, and/or to mitigate '
a person’s symptoms. Ms. Ander conceded that the Appellant would not have achieved a ‘
medical advéntage if, on October 12, 2010, she had been successful in her suicide attempt..

10. Mary Moranis the Complaint Investigator who was assignedto investigate the
Resident and Client Protection Program complaint. Ms. Moran interviewed the Appellant, her
father, and two ca're givers who lived in the home. Exhibit D-8. She aiso interviewed the Group
Health hospice nurse who was assigned to Elaine R. Finally, she reviewed Elaine Rs medical
records, and various medical records related to the Appellant. Ms. Moran concluded that Elainé
R. had been a victim of financial exploitation, when the Appellantingested some of Elaine R.’s
morbhine, because Elaine R. did not benefit or profit from the Appellant’s actions.

CONCLUSIONS OF LAW

1.  Thereis jurisdictior) to hear this matter pursuant to Chapter 34.05 of the
Revised Code of Washington (RCW) , Chapter 74.34 RCW, and Chapter 388-76 of the
Washington Administrative Code (WAC).

2. RCW 7‘4.34.005(1) pro;/ideé as follows:

Findings.

The legislature finds and declares that:

(1) Some adults are vulnerable and may be subjected to abuse,
neglect, financial exploitation, or abandonment by a family member, care
provider, or other person who has a relationship.with the vulnerable
adult].] . .. -

3. RCW 73.34.020(6) provides as follows:

(6) "Financial exploitation” means the illegal or improper use of the
property, income, resources, or trust funds of the vulnerable adult by any
person for any person's profit or advantage other than for the
vulnerable adult's profit or advantage.

(Emphasis added).

0000l
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4. WAC 388-76-10000 defines “vulnerable a'dult" as follows:

"Vulnerable adult” includes a person:

(1) Sidy years of age or older who has the functional, mental, or physical
inability to care for himself or herself;

(2) Found incapacitated under chapter 11.88 RCW,;
(3) Who has a developmental disability as defined under RCW 71A.10.020;
(4) Admitted to any facility;

(5) Receiving services from home health, hospice, or home care agencies
flicensed or required to be licensed under ¢chapter 70.127 RCW;

(6) Receiving services from an individual provider; or

@) With a functional disability who lives in his or her own home, who is directing
and supervising a paid personal aide to perform a health care task as authorized
by RCW 74.39.050.

5. WAC 388-76-11000 provides as follows:

Resjdent protection program — Investigation of reports.

(1)  The department may investigate afiegations of abandonment, abuse,
neglect, exploitation, and financial exploitation of a resident.

(2) A department investigation may include an investigation of aliegations
about one or more of the following:

(a) Aprovider;

(b) Employee of the adult family home;

(c) Entity representative;

(d)  Anyone affiliated with a provider; and

(e) Caregiver.

6. “~WAC 388-76-11015 provides as follows:

Resident protection program — Disputing a preliminary finding.

(1)  The individual may request an administrative hearing to challenge a
preliminary finding made by the department.

() The request must be made in witing to the office of administrative

hearings. . . B ﬂ B 0 u 2 _
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3) The office of administrative hearings must receive the individual's written
request for an administrative hearing within thirty calendar days of the date
written on the nofice of the preliminary finding.

4) The_written request for a hearing must include the individual's full legal
name and current mailing address and should include:

(@) The individual's telephone number;

(b) A brief explanation of why the individual disagrees with the
preliminary finding;

(©) A description of any assistance needed in the administrative
appeal process by the individual, including a foreign or sign language interpreter
or any reasonable accommodation for a disability; and

{(d) The individual's signature.

7. WAC 388-76-11020 provides as follows:

Resident protection program — Hearing procedures to dispute
preliminary finding.

(1)  Chapters 34.05 and 74.34 RCW, chapter 388-02 WAC, and the
provisions of this chapter govern any appeal regarding a prellmlnary
finding.

(2) If a conflict exists between the provisions of this chapter and
chapter 388-02 WAC, the provisions of this chapter prevail.

(3) If an administrative law judge within the office of administrative
hearings determines that a preponderance of the evidence supports the
preliminary finding that the individual abandoned, abused, neglected,
exploited, or financially exploited a resident, then the administrative law
judge will issue an initial order.

8.  WAC 388-02-0485 provides as follows:
What is the standard of proof?

Standard of proof refers fo the amourit of evidence needed to prove a party's
position. Unless the rules or law states otherwise, the standard of proof in a
hearing is a preponderance of the evidence. This standard means that it is more
likely than not that something happened or exists.

9. Neither Chapter 74.34 RCW nor Chapter 388-76 WAC defines "profit” or
“advantage” The common dictionary definition of “advantage”, is. "[a] benefit, gain, especially

benefit resulting from some course of action.” Webster's Ninth New Collegiate Dictionary, ©

0oog0u3

2 WAC 388-76-10000 provides a definition of “financial exploitation” that is |dent|cal to the
-definition provided in RCW 74.34.020(6).
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1987, atpage 59. “Profit” is defined as “a valuable return: gain” or "to derive benefit.” /d., at pagé
939. Thus, DSHS must prove, by a preponderance of the evidence, that when the Appellant
improperly took the morphine which belonged to Elaine R. in an attempt to commit suicide, her
use of the morphine was to her profit or advantage.

10. Eifaine R.is a“vulnerable adult”. WAC 388-76-10000. DSHS argues that the
Appeliantfinancially exploited Elaine R., because she “gained an advantage in that she acquired
a medication for which she had no prescription and used it for her own purpose.” See
Department's Closing Brief, at pages 7 and 8. The Appellant ingested Elaine R.’s morphine
because she was depressed, and she Wanted to commit suicide. This end resultwould nothave
been beneficial, or profitable, for the Appellant. Thus, the financial exploitation finding should not

be upheld.

DECISION
- DSHS did not prove, by a preponderance of the evidenge, that Estera Gradinaru
financially exploited Elaine R., when the Appellant ingested Elaine R.’s prescription morphine

without permission, in an attempt to commit suicide.

SERVED on the date of mailing.

CAROLYN PINKETT
Administrative Law Judge
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CLP:jik
Enclosure(s)

cc. Estera Gradinaru, Appellant
Angela Coats McCarthy, Department Representatlve
Tim Leary, Appellant Representative
Robert McClintock, Program Admin.
Suzanne Plaja, Program Admin.

NOTICE TO PARTIES

This decision becomes the final administrative decision uniess a party.ﬁles a petition for review.
A petition must be received within 21 calendar days of the mailing date of this decision at the
Board of Appeals. A petition form and instructions are attached.

[reversed]
Office of Administrative Hearings
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- . 600 University Street
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PETITION FOR REVIEW OF INITIAL DECISION
0CT 26 2011
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Print or type detailed answers. Add more pages if needed. You may use your own form.

- SEE INFORMATION ON NEXT PAGE

Name(s) [please print] Docket Number Client ID or “D” Number

Mailing Address
()

City ' State Zip Code ' (Area Code) Telephone Number
Please explain why you want the initial-decision or order changed. Try to be specific. For example, tell us:

»  Why you think that the decision is wrong (why ?/ou disagree with it).
» If the findings of fact are wrong, based on what was presented at the heanng
> How the decision should be changed.

I ask for a review of the initial decision because. ..

0 CheckY
[ sent a copy to
every other party
| have attached (number) pages.
Signature : Date

Deadline: Received on or before 21 days from mail date of Initial Decision
Send or deliver your Appeal (Request for Review) to the BOARD OF APPEALS:
Mail to: Board of Agpeals
PO Box 4580
Olympia WA 98504-5803
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«« You Disagree With This Decision,
You Can Appeal

DEADLINE to Petition for Review: The Board of Appeals must receive your appeal within twenty-one (21)
calendar days from the mail date stamped on the initial decision. It must be received on that day or it will be
late and may.not be accepted. Please mail ahead of the deadline to allow time for delivery. If you miss the
deadline, you may lose all rights to appeal the decision. '

. If You Need More Time: The board of appeals can extend the deadline for good cause, but you must ask
for more time within the twenty-one (21) day time fimit. .

Who May Ask for Review: The parties in this case, including the Depértment

HOW to Petition for Review: Use the form on the previous page or make your own. You can mail your
geﬁtion, deliver it or send it by fax with a copy mailed the same day to the Board of Appeals (locations below).
e sure to keep a copy. :

COPIES to Other Parties: You mustsend ordeliver a copy of the appeal and any attachmentsto every other
party in this matter.

What Happens Next: The Board of APpeals will inform all parties when it receives a petifion for review or a
request for more time. if there is a problem with accepting the petition, you will be notified and given a chance
to explain. if reviewis accepted, a Review Judge ("RJ") will read the papers and exhibits in the hearing file and
will listen to the tape-recording or any transcripts of the hearing. The RJ will NOT hold a new hearing. The RJ
will decide whether to consider new évidence that was not offered atthe hearing. The RJ will consxéer the law
and the arguments of the parties and may g%ree with or change the initial decision. The RJ may also ordera
new hearing and/or a new decision by the Office of Administrative Hearings (OAH?. The RJ will write a review
decision or order to explain the result of your appeal and the Board of Appeals will mail it to all parties. /fyou
disagree with the review decision or order, byou may ask for reconsideration or appeal to superior court, or do
both. You will receive more information about the next level of appeal with the review decision.

If You Need Help: Askfriends or relatives for referral to an attomey, or contact your county bar association
orreferral service (usually listed in the “attorney” section in the telephone book advertising section). Columbia
Legal Services, Northwest Justice Progect, the Northwest Women’s Law Center, some law schools and non-
profit legal organizations may be able {o provide assistance. You are not guaranteed an attorney free of

charge.

Language and Visual Challenges: If you do notread and write English, you may submit and receive papers
inyour own language. If youare visually challenged, youmay submitand receive papers in an altemate format
such as braille or large print. :

“Send or deliver your Appeal (Request for Review) to the BOARD OF APPEALS:

_ MAILING ADDRESS PERSONAL SERVICE LOCATION
DSHS Board of Appeals‘ oard of Appeals :

1115 Washington Street SE
Olympia, WA 98504-5803

P.O. Box 45803
Olympia, WA 98504-5803

TELEPHONE (for more information)
1 - (360) 664-6100

Toll Free #: 1 - %877 351-0002
TTY: 1-(360)664-6178

R ).
1 - (360) 664-6187

0000y
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7 SEATTLE OFFICE OF ADMINISTRATIVE HEARINGS
o FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES
9| mre: - _ '
10| esrERa CRADINARD, NO. 05-2011-L-1920
11 | Appellant, | DEPARTMENT’S REPLY BRIEF
12 . - | |
13 The Department reiies on the suiastantive and fa_gmal statements in the Department’s
14 -(;losing Brief that is already subritted in this case on September 12, 2011, and offers t.hc.
15 || following response to additional issues raised in the Appellant’s Closing Argument,
16 Ms. Gradinaru, in her closing arg:ument, attempts to convince this tribunal that the
17 §| determining factor for financial exploitation is not the fact that a caregiver used a vulnerable
-18 || adult’s proﬁcrty for her own advantage, but the reason the caregiver offers to justify the use
19 || of the vulnerable adpft’s propcriy. In this case,“the record does not est.ablish the z.ictual
20 || reason for Ms. Grac.lina:u’;s actions, nor is the Department obligated to prove the actual
21 ] subjective reason for ber actions, Instead, the Department must show — a;1d has shown — .
22 || thatMs. Gradmam deliberately took and ingested morphine. belongmg to a vulnerable
23 || adutt to whom Ms: Gradinaru was providing care.
24 || |
o . | o 00goss
3%; ﬁ%ﬂ o 1 ATTORNEY % gggameron

Tumwates, WA 98504-0124
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1}]- A.  The Testimony At The Hearing Did Not Establish The Reason Este;'a Gradinaru
2 Ingested the Morphine

3. In her closing argument, Ms. Gradinaru states that. at hearing, the testimony
4 e5tablished. “that there‘ was only one reason behind Ms. Gradinaru’s consumption of the -
5 "morphinc: an attempt to tak;-. her own life.” Api)ellant’s Closing ‘Argument, p. 4. This
6 || statement is inaccurate. Investigator Katﬁcrinc Ander testified that Ms. Gradinaru- had
:7 both physical and emotional pain at the time and wanted the pain to “go awa:;r.” Testimony
8 || of Katherine Ander. This ambiguous statement by Ms. Gradinaru indicates that there
9 || may have beén'multiple teasons for ingesting the morphine, not just suicide,

10 Further, it is undisputed that Ms. Gradinaru ingested approximately oﬁe cc of
11 || morphine. Such a small dosage is not a lethal dose of morphine. Testimony of Katherz_'ne
12 {| dAnder. Ms. Gradina, as a registered nurse, presumably khew this fact at the time she
13 || ingested the morphin;. Ms. Gradinaru may have repogted to varous individuals that she
14 || had atﬁcmpted to commit suicide, but that does not mean that su;cide was her one and
15 || onlyintent. Only Ms. Gradinaru kmows her true intent, but she refused to testify at thé
16 || hearing.

17{"B. Any Deliberate Use By M. Gradinaru Of The Morphine Constitutes Flnancial
{ 8. _ Exploitation " o
19 While it is unclear what Ms. Gradinaru’s intént was on the day she ingested the
20 || morphine, it is absolutely clear from the record that Ms Gradinaru did in fact use morphine -
21 that belonged to a vulnerable adult in her care. It is undmputed that Ms. Gradinaru took
2 morphme belonging to Elaine, a res1den'f at Ms. Gradinaru’s Adult Family Home, and '
23 || ingested some of Elaine’s morphine, Ex. D-8, pp. 3-4; Test;'mony of Kathy Ander.'; Testimony ’
24 .11 of Mary Moran. | There is no_cvidence that Ms. Gradinaru hlagested the morphine by
25 {| misiake or in error. Ms. Gradmam voluntanly ingested Elaine’s morphine. The merﬁ 0 0 0 I q
26 || fact that she chose to ingest Elaine's morphine indicates Ms Gradinaru acted o
DEPARTIMENT'S T2 " ATTORNEY GENERAL OF WASHINGTON
REPLY BRIEP - _ Lo T Cleaninier De SW

Tumwater, WA 98504-0124 -
(360) 586-6565
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“advantage” herself in some way and, clearly, did not act in.a way that advantaged Elaine.
Thus, Ms. Gradinaru’s admitted use of Elaine’s morphine coustitutes financial exploitation.
' . CONCLUSION |
The Department maintains that it presented an accurate statement of the facts in its
closing argument and fcquests that this tribunal affirm the finding of financial exploitation
against Ms. Gradinaru. '

DATED this 27th day of Septembez, 2011,

ROBERT M, MCKENNA
Attorncy General

Attorneys for Department of Social and
Health Services/Resident Client Protection Program .
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1 PROOF OF SERVICE
2 I c:sﬂify that I served a copy of this document on all parties or their counsel of record
3 || onthe Qatc; below as follows; B , |
4l Thomas Huber Grimm
5 ‘ ?Zt(t)olm’l?g{:g }&%gnue, Suite 3400
6 Seattle, WA 98101-3034
7 -_ US Mail Postage Prepaid via Consolidateci Mail Service
8 [} ABC/Legal Messenger -
9 (<] E-mail (PDF)/Facsimile (206) 583-0359
10 [ UPS Ovesmight Mail
11 [] State Campus Delivery
12ff  [JHand delivered by~
13 I certify under penalty of perjury under the laws of the state of Washington that the |
14 || foregoing is true and correct.
15 DATED this & %‘/f day of September, 2011, at Turawater, WA.
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BEFORE THE STATE OF WASHINGTON OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPAR'I'MEI\(TT OF SOCIAL AND HEALTH SERVICES

In Re:
Docket No. 05-2011-L-1920

ESTERA GRADINARU,
APPELLANT’S CLOSING

Appellant. ARGUMENT

Resident Client Protection Program

-
Nt N N/ o N o N N S N\ N o S N

I. Introduction
In a clear case of 6verreachidg, the Department of Social and Health Services (Department)
' attempts to characterize Estera Gradinaru’s use of an adult family home resident’s medication during a
suicide attempt as an act of financial exploitation. It argues that the use of the medication was an act
“conducive to [her] success.” Unbelievable. Ms. Gradinar'u‘doés not dispute that her actions @e@e@é& 5

and unwise. She does vigorously dispute that her actions constituted “financial exploitation” as -

Law Office of Tim Leary PLLC
705 Second Ave, Suite 1111 _
Seattle, WA 98101

, 206-382-2401
APPELLANT’S CLOSING ARGUl\lIENT -1 206-658-2401 fax
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3 J‘ in financial exploitation.

|

defined by RCW 74.34.020(6). A common sense application of the facts to the statute inextricably

leads to the only logical conclusion — the Department has not established that %%Géa%r}a{[u engaged
ED

SEP 197201
IL  Facts OAH SEATTLE
On October 9, 2010, Estera Gradinaru attempted to end her life. Ms: Gradinaru suffered

from depression and had attempted suicide on multiple previous occasions. On this date, she was
struggling with a failed marriage and concéms over an upco:_ning inspection of her adult family
home. As the testimony at the hearing and the exhibits chronicled, she took a one cc dose of
morphine that belonged to one of her residents. Fortunately she told her ex-husband what she had
done and her family found her before it was too late. Her famﬁy took her to Overlake Hospital.
She spent approximately a week in the hospitél for a “suicide attempt by overdose on some of her
adult family home patient’s morphine.” Exhibit D5 p.1.

Residential Care Services Investigator Katherine Ander t‘estiﬁed that there was no evidence
that Ms. Gradinaru was engaging in a practice of diverting residents’ medication for her own
benefit. Her investigation revealed that this was a single incident, an incident that was a suicide
attempt. |

The Department endorsed Ms. Gradinaru’s ex-husband, her therapist, her primary doctor,
and the social worker at Overlake Hospital as witnesses but it elected to not call them to testify. See
Department’s Witness List ﬁled on July.20, 2011 and August 8, 2001.

_ 1L Argument_
The Department’s strained application of the financial exploitation statute to these facts

defies common sense. The Department has the burden of establishing, by a preponderanceﬁ)f:pg 05

Law Office of Tim Leary PLLC
705 Second Ave, Suite 1111
Seaftle, WA 98101
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evideﬁce, that Ms. Gardinaru financially exploited a vulnerable adult. WAC 388-76-11020(3).
“Financial exploitation” is defined as

the illegal or improper use of the property, income, resources, or trust

funds of the vulnerable adult by any person for any person’s profit or

advantage other than for the vulnerable adult’s profit or advantage.
RCW 74.34.020(6). Applications of a statute should be construed to affect its purpose. In re
Personal Restraint of Andress, 147 Wn.2d 602, 616, 56 P.3d 981 (2002). Strained, unlikely, or
absurd consequences resulting from literal reading are to be avoided. Id The Deﬁaxtment has
never alleged that Ms. Gradinaru profited from the use of the resident’s medication or that the
resident was deprived of her medication. Rather, the Department argues that Ms. Gradinaru’s
attempt to commit .suicide was an act done. for her “advantage.” The Department’s argument fails.

In analyzing what constitutes an “advantage,” the Department uses a Webster’s Dictionary
Definition that defines it as a “factor conducive to success.” Department’s Closing Briefat 7. Its
own definition of ad;rantage only reinforces the conc;lusion'that Ms. Grafﬁnaru’s attempt to commit
sv.;icide wi.th a small portion of a resident’s medication was not financial exploitation. To deem Ms.-
Gradinaru’s actions as advantageous or conducive to success is an argument that is simply illogical.

In an aftempt to bolster its case, the Department draws an adverse inference from Ms.
Gradinaru’s decision to not call witnesses. Such an argument is wholly improper. The Department
hés the pmden of proof. It may not attempt to shore up its case by commenting on Ms. Gradinaru’s
decision to not present a case. She has every right to hold the Department to its burden and assert
that the facts, as presented by the Department, do not amount to financial exploitation. In its
closing brief; it remarléed that “Ms. Gradinaru neither testified nor called any witnesses despite
requesting the appeal on May 11, 2011.” Department’s Closing Brief at 7." The Depart:@efiti Qo

permitted to shift its burden to Ms. Gradinaru.

Law Office of Tim Leary PLLC
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The Department repeatedly fails to recognize that it has the sole burden of proving that Ms.
Gradinaru engaged in financial exploitation. It has not satisfied its'burden of proof. However, it
attempts to turn the issue on its head with arguments like “[t]he Department is left to guess between
multiple possible purpbses, including suicide, an attempt to get attention or to relieve pain.”
Department’s Closing Brief at 8. The testimony at the hearing established that there was only one
reason behind Ms. Gradinaru’s consumption of the morphine: an attempt to take her own life. If the
Department had questions about the circumstances surrounding the event, it could have called more
of the witnesses on its witness list. Those witnesses included her ex-husband alid the social worker
at Overlake Hospital. The Department chose to put on a narrow ca_se'at the hearing. It .cannot now
us;e the holes in its case as a reason to not ho]d it to its b.urden. .

In arguing that its decision should be‘upheld, the Department sets up a false dichotomy. It
cautions that unless “all instances” of_‘ .use of a resident’s medications are held to constitute financial
exploitation, it would be “an absurd legal result.” Department’s Closing Brief at 8 The Jlaw does
not require such rigidity. Rather each case must be considéred on its individual merits. The issue
here is whether the Deparlme;nt has pioven that Ms. Gradinaru impmpe;rly used a resident’s
property for her advantage. See RCW 74.34.020(6). The use of a resident’s medication inan -
attempt to commit suicide does not constitute an “advantage.” What ﬁappens in “drug diversion”
cases is irrelevant to whether the Department has satisfied its burden i this @e. |

Ms. Gradinaru’s actions were unfortunate and sad. It is not as if there were no
consequences. She entered into a stipulation that surrendered ber license to operate an adult family
home. See Docket No. 12-2010-1L-2274. Investigator Katherine Ander reported the incident to the
Department of Health to see whether there was a basis fo take acﬁon against her nursinqjigegs@ 5 K

See testimony of Ms. Ander. It is unclear why the Department is attempting to shoehorn these facts

Law Office of Tim Leary PLLC
705 Second Ave, Suite 1111
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into the financial exploitation statute. The statute does not support it. Logic does not support it.
Common sense does not support it. The unique facts rhere do not amount to financial exploitation
|| under RCW 74.34.020(6).
IV. Conclusion
For the aforementioned reasons, the Department’s finding that Estera Gradinaru committed

financial exploitation is not supported by the facts or the law. The decision should be reversed.

|

DATED this 19™ day of September, 2011.
Respectfully submitted,

Y~ S

Timbthy Leary, IWSBA # 30 5
Attorney for the Appellant

000058
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CERTIFICATE OF SERVICE

I, Tim Leary certify that I caused the above closing argument to be filed with the Office of

| Administrative Hearings and served in the manner noted below a copy of the foregoing pleading on

the following.individuals:
Angela Coats-McCarthy, WSBA # 35547 [1 ViaECF, if opted in, and if not then:
Assistant Attorney General [] ViaMessenger
7141 Cleanwater Dr SW [x] ViaEmail .-
PO Box 40124 [1 ViaFAcsmMILE
Olympia, WA 98504-0001 f{x] ViaFirst Class Mail

[] Inperson - dropped off at office

angelac3(@atg.wa.gov

DATED: September 19", 2011, at Seattle, Washington.

. 7@%@

Timothy Leary SBA # 30
Attorney for Appellanl

pooost

Law Office of Tim Leary PLLC
705 Second Ave, Suite 1111
Seattle, WA 98101
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6
7 SEATTLE OIFICE OF ADMINISTRATIVE HEARINGS
: g FOR THE DEPARTMENT OF SOCIAL. AND HEALTH SERVICES
9H .
10 InRe: ‘ NO. 05-2011-L-1920
ESTERA GRADINART, | :
11 DEPARTMENT’S CLOSING BRIEF
- Appellant. ) -
12 ' : _
13 This matter is before the Office of Administrative Hearings (OAH) on an appeal by
14 |} Estera Gradinaru. The Department of Social and Health Services’.(Department or DSHS)
'15 || Resident and Client Protection Program (RCPP) investigated Ms. Gradinars. On May 2,
16 || 2011, RCPP issued a preliminary finding of financial exploitation against Ms. Gradinaru
17 ||’ pursuant to chapter 74.34 RCW. Exhibit (Ex) D-7, p. 1. Ms. Gradinaru appealed that
18 || . finding. Ex. D-9. The hearing on this matter took place on August 24, 2011, Ms, Gradinary
19 || was represented by counsel at the hearing. ' ' ’
20 ‘Y. FACTS' |
21 . Estera Gradinaru, along with her husband, has operated Bellevue Rose Adult Family
22 || Home since 2001. Ex. D-13,'p. 2. The Bellevue Rose Adult Famil-y Home is located at 212.
23 || 153 Place SE, Bellevue, Washington. Jd. at p. 1. Ms. Gradinaru has a past history of
24 || depression and, on at least three océa;ions, has deliberately t.aken an overdose of mcdicatio.n.
25 | N 00
26 ! The Department does not have a transcript of the hearing, Citations to testimony are based on a
combination of notes, documentation, and rccoll_cction of Department personnel and counsel.
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The first documented incident occurred in August 2002, when Ms. Gradinara was

"hospitalized for ingesting 23 Motrin tablets after becoming depressed. Ex. D-6, p. 1. The

second documented incident occurred in October 2009, when Ms, Gradinarmu was

hospitalized at;(cr ingesting seven Oxycodont; tablets during'a pe:iod.of depression. Jd The

most recent incident occurred in October 2010, whgn Ms. Gradinaru ingested an amount of
liquid morphine that belonged 1o a resident in her adult family home. Ex. D-5, p. 1; Ex. D-8,

p. 3; Ex. D-9; Ex. D-13, p. 2. In addition to her depressio_n, Ms. Gradinaru has suffered from
chronic pain related to pgncreatitis since-at least 2009. Ex. D-5, pp. 1-3; Ex. D-6, pp. 1-3;

Ex. D-8, i)p. 3-4; Ex.D-13, p. 2.

Ms. Gradinaru’s adult family home is licensed to provide care for six residents.

" Ex.D-13, p. 2. In October 2010, Elaine was one of six residents receiving care in the

_Bellevue Rose Adult Family Home. Id. at p. 2; Ex. D-8, p. 6. Elaine was a 91-year-old

woman with diagnoses of transient ischemic attack, comeal implant, hypoglycemia,

depression with anxiety, and dementia with delusions. Ex. D-8, p. 2. Elaine was dependant

with'most aspects of care, - Bx D-10. On September 26,-2010, Elaine began receiving
hospice care services. Ex. D-8 As part of Elaine’s hospice care services, she was pre;criﬁed
a “comﬁ)rt care pac]c’" of medications, which included morphine to be taken as needed for
pain or shortaess of i)_rcath.z 1d; Ex. D-12. Elaine did not need, nor did she receive, any
morphine from the date hospice care services began thrﬁugh the end of October 2010. Ex. D-
2. o . |
On October 9, 2010, Ms. Gradinaru left the adult family home, taking . Elaine’s
morphine with her. Ex. D-8, p. 3. Ms. Gradinaru admitted to Department staff that she had a
number of personal problems, including pain from pancreat{ﬁs, ongoing E{eprqssio:; following

a recent divorce, and anxiety due to an upcoming inspection of the adult family home. Id.

? Elaine was prescribed 30 m) or morphine, 20 mg/ml, to be placed under her tongue in doses of 0.25 —
0.5 ml, as needed for pain or shortmess of breath. Testimony of Kathy Ander; Ex. D-8. .

ATTORNEY GENERAL OF WASHINGTON
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Ms. Gradinaru initially went {0 a nearby adult family home where her father was a caregiver
and offered the morphine to her father, who had requested she deliver some morphine for one
of his patients. Jd. atp. 4. Ms. Gradinaru’s father refused to take Elaine’s morphine once he‘
discovered it was prescribed to Elaie. Jd. Ms. Gradinaru then left her father’s adult family
home and ended up stopping at a park and ride lot, where she broke the seal on Elaine’s
morphme and ingested approximately one ml of the morphme orally. Ia’ Testimony of . Karl;y

Ander, Testimony of Mary Moran.
After ingesting Elaine’s morphine, Ms. Gradinaru texted her ex-husband, informed

" him that she had ingested Elaine’s morphine, and asked him if she could “sleep it off” at his

apartment, Jd, Ms. Gradinaru’s ex-husband said no. Id. Later, while Ms. Gradinaru was
still at the park and ride lot, her father, appafently alerted by her ex-husband, amived and
convinced Ms. Gradinaru to return to his home. Jd. Once Ms. Gradinarn was at her father’s

' kome, she passed out, and her brother took her to the emergency room as she stated her pain

had become worse. Jd. Ms. Gradinaru was admitted to Ovcrlakc Hospital’s inpatient

| ‘medical unit that day for pancreatms and depression. EX. -D-5, p. 4 Then, on October 12, -

2010, Ms. Gradinaru was admitted to Overlake Hospital’s inpatient psychiatry unit due to

suicidal ideation. Ex. D-5, p. 1. Ms, Gradinaru remained there unti] October 18, 2010, when _

she was discharged. Id During her stay in theé inpatient psychiatry unit, Ms. Gradinaru’s
suicidal ideation dimin.is}xcd, howcve_r, she continved to receive medication. for chronic pain,
Id at pp.2-3. .

On October 13, 2010, COmplaipt Investigator Katherine Andero conducted an
wnannounced on-site inspection of Bellevue Rose Adult Faﬂy Home after receerg a

complaint régarding Ms, Gradinaru’s personal use of Elaine’s morphine. Ex. D-13, p. 1;

Testimony of Katherine Ander. During her inspection, Ms. Ander obsexrved that Elaine’s vial .
of morphine appcaréd to contain less than the full prescribed amount despite the %% b

Elaine’s medication record indicated she had not yet received any morphine since it was

DEPARTMENT’S '3 | ATTORNEY GENERAL OF WASHINGTON
. . . 7141 Cleanwaler Dr. .
CLOSING BRIEF | ) . Cleamwie D

Tumwater, WA 98501-0124
(360) 586-6563
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‘had financially exploited Elaine by ta?ci.ng Elaine’s morphine for her own use. E'{ D-7. (gng

originally prescribed. Testimony of Katherine Ander; Ex. D-13, p. 2. On October 18, 2010,
Ms. Ander interviewed Ms. Gradinaru, who admitted to taking Elaine’s moxphine.
Testimony of Katherine Ander; Ex. D-13, p. 2. Ms. Gradinaru also stated durmg the
interview that on the date she took the morphine she was “in a lot of ph-ysica[ and emotional
pain” and wanted the pain to “go away,” Id; Testimony. of Katherine Ander, On November
4, 2010, after the conclusion of Ms. Ander’s investigation, the Department issued a statement
of deficiencies related to Ms. Gradinarw’s adult family home license. Ex. D-13. Then, on
November 5, 2010, the Department issued a notx'cc; to Ms. Gﬁdinaru and her husband of a
Stop Placement of Admissions, Revocation of License, and Imposition of Conditions,
relating to the adult family home license. Ex. D-1. , ’

.+ On January 13, 2011, RCPP Investigator Mary Motan conducted an unannounced
on-site visit to Bellevue Rose Adult Family Home.to investigate Ms. Gradinaru’s alleged
ﬁnancial exploitation of Ela'inc for taking her morphine. Ex. D-8, p. 1. During the
inspection, Ms. Moran interviewed the nurse who provided hospice care services to Elaine.
Id. at p. 3. The nurse stated that Elaine had not required any morphiné recently and that the
adult family home pfoviders were instructed.to contact the hospice team if Elaine did require

morphine. 7d. While in the presence of Ms. Moran, the nurse checked. Elaine’s vial of

morphine and observed that the seal on the vial had been broken. 1 During the msPcctmn
Ms. Moran also interviewed Ms. Gradmaru who admitted she took Elaine’s morphine on
October 9, 2010 and ingested it. Id. at Pp. 3-4. Ms. Gradmam also statcd that her physical

- pain had contmucd and she had been hospitalized again just two Weeks pnor to Ms. Moran s

intervxewfor ‘severe pain,” Id atp, 3.

On May 2, 2011, after the conclusion of Ms. Moran’s investigation, the Department
issued a2 Notice of Preliminary Findings in which the Department found that Ms. Gradinaru

May 11, 2011, Ms. Gradinar appealed the Department’s" finding of financial ex;;loitation,

ATTORNEY GENERAL OF WASHINGTON

. DEPARTMENT’S : 4 : oY GENERAL OF WAS!
CLOSING BRIEF . oot

Tumwatcs, WA 93501-0124
(360) 5B6-6565
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-~ stating “I took one drop of morpinine. It never happened before or after and the patient didn’t

suffer, wasn’t taking the morphine.” Ex. D-9. On August 24, 2011, an administrative
héaring was held. During the hearing, Ms, Gradinaru refused to answer questions from the

Department concerning the preliminary finding of financial .exPloitation by invoking her

Fifth Amendment right to refrain from self-incrimination.

L CLOSING ARGUMENTS

A Preponderance Of The Evidence Is The Appropriate Standard Of Proof To Apply
' In Reviewing A Finding Of Financial Exploifation

The proper standard to apply on review of a preliminary RCPP finding in an adult

‘family home is specifically addressed in Department rule, wizich_statcs:

If an administrative law judge within the office of administrative hedrings
determines that a preponderance of the evidence supports the preliminary
finding that the. individual abandoned, abused, neglected, exploited, or
financiall rdy exploited a re51dent, then the administrative law judge will issue an

initial o
WAC 388-76-11020(3). The scope of legal authorities an Administrative Law Judge (AiJ)
may consider in an administrative hearing is limited. 'When Department rules apply to an issue
on administraﬁve appeal, an ALJ is required to apply those rules exclusively,. WAC 388-02-
0220, ' - o
B. R.esident Client Protection Program Findings
- Individuals who reside in adult family homes are 6ften completely dependent upon the

adule family home The extreme vulnerability of adult family home residents has led to the
deveIOpmmt of reqmrements that are designed to protect and promote the physical, mental,

emotlonal, and financial well-being of resxdents A trust relanonshnp exists between caregivers
and providers of adult family homes and their vuinerable adult rcsxdents. Vulnerable adults are

porﬁmi]arly susceptible to financial exploitation. RCW 74,34.020(6) creates a specific finding -
for financial exploitation because the resources, property, and income of vulnerable adults g:m {

be sufﬁoicnﬂy protected from improper use or influence arising from this trust relationship.

DEPARTMENT’S - s 5 ATTORNEY GENERAL OF WASHINGTON
7141 Cleanwarer Dr. SW .

CLOSING BRIEF PO Box 40124
. Tumwates, WA 98501-0124
(360) 5866565
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A finding of financial exploitation prohibits an individual from being employed in a
capacity that would allow him or her to have unsupervised access to vulnerable adults. RCW
7439A,050(8). Authority for findings of financial exploitation against Ms. Gradinaru is
Chaptef 7434 RCW, the stafute that deals wi'th the protection of vulnerable adults.® The

investigations of the aduit family home and the individual are distinct, and the focus is

different.

Any individual with access to a long-term care facility is eligible for a finding of .

abuse, n_;eglect, exploitation, or financial exploitation, fcgardless of whether the individual is
a licensed provider. WAC 388-76-11000. Specifically, a provider, an employee of theadult
family home, an enti& representative, anyone affiliated with a provider, and a caregiver, ‘are
all subject to such findings. Jd. The Department made a finding of. financial exploitation
against Estera Gradinaru, the prdvidér of Believue Rose Adult Famil)" Home.
C. Estexa Griadinaru’.;x Actions Constitute Financial Exploitation

RCW 74.34.020(6) defines financial exploitation as “the illegal or improper use of
the property, income, resources, or trust funds of the vulnerable adult by any person for any
person’s profit or advantage othex than for the vulnerable adult’s. profit or advantage.” - The
Department contends that Ms. Gradinar financially exploited Elaine, a vulnerable adult, by
using Elaine’s property — her morphine — for Ms, Grad;naxju’s own advantage. “

Ms. Gradinaru was the provider, and a caregiver, of the Bellevue Rose Adult Family
Home. Ms Gradinaru was actively mvolved in Elaine’s care, Ex. D-10; Ex, D-11; Ex. D-
12. Ms, Gradinaru had-updated and signed off on Elaine’s Assessment and Care Plan as.

'rccently as July 9, 2010, and also Elaine’s Negotiated Care Plan as recently as September 26,

2010. Ex. D-10; Ex. D-11. Both plans included notes that Elaine was to receive medication
from hospice services. Jd. Further, during early October 2010, in the days leading up to

000

3 Anthority for an adult family home Gicensing action is Chapter 70.128 RCW, the adult family home
licensing statute. , : . . )

DEPARTMENT'S ‘ 6 ATTORNEY OENERAL OF WASHINGTON
R . 7341 Cloanwater Dr. SW
CLOSING BRIEF ) . PO Box 40124
) x Tumwater, WA 98501-0124 -
(360) 3866565 -
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1| Ms. Gradinara’s use of Elaine’s morphine, Ms. Gradinaru was almost cxcluswcly the only
2 || caregiver administering any medication to Elaine. Ex. D-12. As such, Ms. Gradinaru was in
3 || aposition to know that Elaine’s‘moq?hjne would not likely be misscd immediately, and also
4 || to be able to easily access the morphine without immediate detection. ’
5 Ms. Gradinaru admitted to hospital staff, and to both Ms. Ander 2nd Ms. Moran
6 || during their respective investigations, that she took Elaine’s vial of morphine and ingested ;1
7 || portion of it. Ex. D-5, p. 1; Ex. D-8, p. 3; Ex. D-9; Ex. D-13, p. 2. Ms. Gra_dinaru attempted
8 {| to minimize the seriousness of her actions b}} stating in her Request for Hearing that she took
9 || “one drop of morphine,” that it “never happened before or after,” and that Elaine “didn’t
10 || suffer” Ex.D-9. - e |
11 During the hearing, Ms. Gradinaru refused to answer questions by invoking her Fifth
12 || Amendment right to refrain from self-.incdmination. In a civil proceeding, as here, the ALY
13 || may draw negative inferences when a witness refuses to answer on the grouj:ds that her
14 {| answer may tend to incriminate her. fkeda v.‘C‘urtis, 43 Wn.2d 449, 458, 261 P.2d 68 (1953);
15 || State Farm Fire and Cas. Co. v. Higmh, 92 Wn. App. 454, 462, 963 P2d 854 (1998).
16 {| Ms. Gradinaru nei.ther testified nor called any' witnesses despite rcqucsu:ng the appeai on May
17| 11,2011, Ex. D-9. The ALT may infer, fiom Ms. Gradinarw’s refusal to testify, that she
18 || acquiesces to the factual allegations made against her. Further, the ALJ ' may infer that
19 || Ms. Gradinaru acknowledges that her actions may have been illegal. '
20 ‘ Ms. Gradinaru contends, through counsel, that wlp'lc she did take Elaine’s morphine
21 || and ingest it, her actions do not amouns to “financial exploitation” as there is no “profit o
'22 || advantage” to Ms: Gradinaru,- While there is no definition for “advantage” in chapter 74.34
23 -RQW, one standard English-definition for the word is “[2] factor conducive to success.”
24 || Webster’s II New Coll, Dictionary (1995). Under this definition, Ms. Gradmaru s actions
25 clea:ly demonstrate that by takmg Elaine’s morphine, Ms, Gradinaru gained an advan’mgeQn0 "P 0 b u
26 ' ' '
DEPARTMENT’S | 7 A‘:TORNE_ZSm tzs D:/gamcmu'
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1 ]| that she acquired a medication for which she had no prescription and used it for her own
2 il purpose. ) '
3 Since Ms. Gradinaru refused to testify at the hearing', she did not clarify her precise
4 || purpose for ingesting the motphinc: The Department is left to guess between multiple
5 || possible purposes, including suicide, an attempt to get attention, or to relieye physical pain.
6 ||" The Department, however, need not determine the purpose behind taking and i!_lge‘sting
7 || Elaine’s morphine. Whatever Ms. Gradinaru’s purpose, taking and ingesting Elaine’s
8 || morphine furthered her ﬁurposc, or, in other words, v«;as a “factor coqdﬁcive to success” in
9 || achieving that goal. . '
10 To hold that willingl‘y taking and ingesting a vulnerable adult’s medication is not
1‘1 financial exploitation in all instances. would have an absurd legal result. For instance, the
12 )| Department’s Board of Appeals routinely upholds findings of ﬁnancia.l'exploitation in “drug
13 diversi;)n” cases where a caregiver is taking and ingcstigg ‘a vulnerable adult’s medication to
14 || feed the caregiver’s own substance abuse, If'taking and ingesting a vulnerable adult’s
15 || medication for such a self-déstnictng purpose as substance abuse can lead to a ﬁndmg of
16 || financial exploitation, then certainly doing the same thing for the: self-destructive purpose of
174] ‘commitring suicide must qualify as a financial exploitation.
18 Moreox;er, Ms Gtadmam made multiple references to Department investigators
'19 || regarding her physical pain as.well. If pain relief was Ms, Gradinaru’s purpose in taking and
20 || ingesting Elaine’s morphine, then, clc;aﬂy,- ber actions amount to financial exploitation as the
21 || actions advantaged Ms. Gradinaru in ngmg her the means by_which to relieve her physical
22 . pain. The Department could speculate indefinitely on the infinite number of reasons
23 || Ms. Graf!inam chose to do what she did. Regardless of the reason, however, none weré for
24 || W ' | : ) '
25 || - | 600065
w6l W 1
DEPARTMENT'S 8 ATTORNEY GENERAL OF WASHINGTON
CLOSING BERIEF ‘ . 741 m;g. sw

Tumwater, WA. §3501-0124
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Elaine’s profit or advantage, and all, by default, would be for Ms. Gradinarw’s own

advantage, whatever that purpose méy be.
'F -
DATED this_| &~ day of September, 2011,

ROBERT M. MCKENNA oo
Attorney General

Assistant Attorney General
Artomeys for Department of Social and Health Services
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PROOF OF SERVICE

I certify that I sexved a copy of this document on all parties or their counsel of record

ou the date below as follows:

US Mail Postage Prepaid via Consolidated Mail Service

Timothy Leary .
Law Office of Tim Leary, PLLC
705 Second Avenue, Suite 1111

Seattle, WA 98101
(] ABC/Legal Messenger:
(] Facsimile (206) 652-8290 '
[ ] FED-EX Ovemight Mail -
[[] State Campus Delivery

[ "] Hand delivered by
. 1 certify under penalty of petjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this /A Q‘%d'ay of September, 2011, at Tumwater, WA.

DEPARTMENTS - ; 10 . xrroangly (;,xgzxu. o:lv3 w;\.;ﬂms-:on
14 water Dr.
CLOSING BRIEF . 4 PO Evcaoi2A

Tomwater, WA 98501-0124
{(360) 586-6565
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BEFORE THE WASHINGTON STATE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

in Re: ' Docket No. 05-2011-L-1920 S AUG 25 2011
ESTERA GRADINARU EATTLE-OAH
SCHEDULING ORDER
APPELLANT Resident Protection Program (CNA)

The parties are planning to submit written closing arguments.

ITIS ORDEﬁED that the following filing deadlines are ilﬁposed:

September 12, 2011: The Department of Social and Health Services' (DSHS's) memorandum
must be filed with the Office of Administrative Hearings (OAH) and served on the Appellant;
September 19, 2011: The Appellant's memorandum must be filed with OAH and served on
DSHS; .

September 27, 2011: If DSHS plans to file a rebuttal, the rebuttal must be filed with OAH and
served on.the Appellant.

The record will close on September 27, 2011.

SERVED on the date of mailing. . Qé) W‘

Carolyn Pinkett
Administrative Law Judge
Office of Administrative Hearings

A copy was sent to:

Estera Gradinaru, Appellant (425) 417-3840

Angela Coats McCarthy, Department Representative (360) 586-6484
Timothy Leary, Appeliant Representative (206) 382-2401

Robert McClintock, Program Admin

Suzanne Plaja, Program Admin

0000b8:
{
Office of Adminisirative Hearings
) One Union Square, Suite 1500
SCHEDULING ORDER 600 University Street
G . Seattle, WA 98101-3126

(206) 389-3400 '1-800-845-8830

"Operator: jfk
’ FAX (206) 587-5135
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1
2
3 . -
| | RESEIVED
4 - .
: AUG 17 a1t
> OAH SEATTLE
6
7
. 8 '
BEFORE THE STATE OF WASHINGTON OFFICE OF ADMINISTRATIVE HEARINGS
9 FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES o
10§ InRe: )
)} Docket No. 05-2011-L-1920
11 )
: )
) 12 ESTERA GRADINARU, ) - .
. )} NOTICE OF APPEARANCE AND
13 Appellant. ) REQUEST FOR DISCOVERY
14 ) Resident Client Protection Program
) .
15 ) \
;- \wﬂ A
17 '
18 TO: THE HONORABLE CAROLYN PINKET, ADMINISTRATIVE LAW JUDGE (ALJ);
ROB MCKENNA, ATTORNEY GENERAL FOR THE STATE OF WASHINGTON;
19 | AND ANGELA COATS-MCCARTHY, ASSISTANT ATTORNEY GENERAL.
20 YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE that Timothy Leary is

21 || appearing as counsel for the Appellant, Estera Gradinaru.

22 YOU ARE REQUESTED to piovide a copy of all of the pléadmgs and Hilngs that were
23 || previously submitted to the ALJ. . ‘ 000 [] bg:
) Law Office of Tim Leary PLLC
705 Second Ave, Suite 1111
NOTICE OF APPEARANCE AND gggjézﬁml
REQUEST FOR DISCOVERY-1 206.658-240]1 fax
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10
1
12
13
14
15
16
17

18

19

20

21

22

23

1525

YOU ARE HEREBY REQUES’I:ED to preserve all physical evid;mce relating to the
alleged incident that gave rise to this action. This includes, but is not limited to, investigator notes,
photographs, e-mail communications, au_dio and/or video recordings, all evidence gathered in
connection to this case until final disposition of this cause or until further order of the ALJ. This

request is made pursuant to State v. Boyd, 29 Wn. App. 584 (1981) and U.S. v. Agrus, 427 U.S. 97

(1976).

YOU ARE FURTHER REQUESTED, the State of Washington, Department of Health and
Human Seivices, Residential Caré Services, and the Washington State Attormey General’s Office, to
promptly provide discovery of the following materials, so that a timely decision may be made

regarding the disposition of this case:

1.

3.

NOTICE OF APPEARANCE AND Seatle, WA 98101
l REQUEST FOR DISCOVERY- 2 7 2063822401

m

the investigation of this case.
' P goo0g

(FAX)ZUDDOELAU | F.UUUIL I

~

The names, addresses, telephone numbers and other contact information of persons
whom the Attorney General’s Office to call as witnesses at the hearing or trial,
together with any written or recorded statements and the substance of any oral
statements of such witnesses.

Any written or recorded statements and the substance of any oral statements made by
the appellant, current or former residents of Bellevue Rose AFH, or current or former
staff of Bellevue Rose AFH.

Any reports or statements of experts made in connection with this case, including
results of physical or mental examinations and scientific tests, experiments or
comparisons. :

Copies of any reports, treatises, studies, or articles that the expert relied upon in
forming his/her opinions regarding this case. ;

Any books, papers, documents, photographs or tanigible objects which the Attorney
General intends to use in the hearing or frial or which were obtained from or
belonged to the appellant.

Any search warrants, and accompanying affidavits, requested/executed as a part of

Law Office of Tim Leary PLLC
705 Second Ave, Suite 1111
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1 7. Any information available to the State regarding electronic surveillance, including
but not limited to, wiretapping of the appellant, the appellant’s premises, or
2 conversations to which the appellant was a party.
30 . 8 All materials, affidavits and/or summaries presented to a special inquiry judge as a
part of the investigation of this case. )
4 .
9. Any record of prior criminal convictions, known to the Attorney General, of the
5 appellant and of persons whom the Attorney General intends to call as witnesses at
the hearing or trial.
. 6 . :
10.  Any ER 404(b) evidence known to the Attorney General regardless of his/her
7 intention to use such evidence at trial and any ER 404(a)(2) evidence known to the
Attorney General. .
8

11.  All information or material known to the Attorney General which tends to mitigate
or negate appellant’s culpability as to allegations alleged. . .

9
10 12. All repor.:ts, statements, logs, documents, internal memoranda, notes, and any other
written materials prepared by the police or investigating agencies during the course
11 of investigation of the appellant upon this'and any other related charges or potential
charges.
12 13.  All medical records pertaining to the injuries allegedly sustained by the resident.
13 | |

14 || YOU ARE FURTHERREQUEsi‘En to produce all expert wiu;esses at trial.

L5 The above discovery requests are an ongomg request throughont the pendency of this
16 || case. It is requested that the State promptly prowde any additional dxscovery to the appellant
17 # once it becomes known to the Attorney Qenpral, Residential Care Services, DSHS, the

18 || investigator, the licensor, police, prosecutor or other State actor.

19 R DATED this 17 day of Augnst, 2011.

20 . Respectfully submitted,
21 |
22
Timothy Leary, WSBA # 30355 .
23 Attorney for the Appell 00007 |
Law Office of Tim Leary PLLC
705 Second Ave, Suite 1111
NOTICE OF APPEARANCE AND Seattle, WA 98101

_ 206-382-2401
REQUEST FOR DISCOVERY-3 . . 206-658-2401 fax’
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1 : CERTIFICATE OF SERVICE

I, Tim Leary certify that I caused the above notice of appearance to be ﬁied with the
. Office of Administrative Hearings and served in the manner noted below a copy of the
4 | foregoing pleading on the following individuals: )

Angela Coats-McCarthy, WSBA # 35547 [] ViaECF, if opted in, and if not then:
6 Assistartt Attorney General [] ViaMessenger '
7141 Cleanwater Dr SW [x] Via Email
7 PO Boy‘c 40124 [1 ViaFACSMILE
- | Olympia, WA 98504-0001 [x] ViaFirst Class Mail
8 [1 Inperson - dropped off at office
o | mmeclac3@atgwagov ‘
M
10 ! . th :
{ DATED: April 17%, 2011, at Seattle, Washington.
11 ’ .
12 | ‘//-’
. By: /""\

13 . Tim YLeary, WSBA # 30355
14 Attorney for Appellant

15

16

17

18

19

20

21

22

23 ~ , - 000012

Law Office of Tim Leary PLLC
: . 705 Second Ave, Suite 1111
NOTICE OF APPEARANCE AND gﬁz,z Ygﬁtof;i*lm
REQUEST FOR DISCOVERY- 4 - 066582401 fix
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1 ' ' AUG 17 2011
) - OAH SEATTLE
3
4
5
6
7
8
BEFORE THE STATE OF WASHINGTON OFFICE OF ADN]INISTRA'ITVE HEARIN G'S
9 FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES
10 | InRe: )
- ) Docket No. 05-2011-L-1920
11 ) '
: : )
12 ESTERA GRADINARU, )- .
; . - ) MOTION TO CONTINUE DEADLINE
13 ) TO FILE PREHEARING
Appellant. ) MEMORANDUM
14 ) 1
) Resident Client Protection Program
15 )
' )
16 - )
)
17
18 ' : L - Relief Requested -
19 ‘The Appellant, Estera Gradmam, and the Department jointly request that the deadline for the

20 || filing of the pre-hearing memorandum be exten_ded to Monday, August 22, 2011.

21 I.  Statement of Facts
22 . Previously, the Appellant was pro se. Tim Leary is filing a Notice Appearance and will be
- 23 feprcsénﬁng Ms. Gradinaru at the hearing. Counsel for Ms. Gradinaru spoke with cofh @1k thed
Law Office of Tim Leary PLLC
1111 Third Ave, Suite 2230
MOTION TO CONTINUE DEADLINE : Seattle, WA 98101

: 206-382-2401
TO FILE PREHEARING MEMORANDUM - 1 206-652-8290 Fax
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uounc‘ull 19.£2 . RECEIVED
AUG 17 2011

OAH SEATTLE

1 }| Department, Angela Coats-McCarthy for the first time this morning regarding this case. Ms. Coats

2 McCarthy indicated that she had no objection to the extension ‘and agreed that it would be 2 joint

3 |I.request.
-4 ' IX. Argument
5 The request of the parties is reasonable given the Appellant counsel’s late entry into the case.
6 || Itisthe parties desire to not continue the August 24, hearmg date. The requested continuance is not an
7. atternpt to delay the proceedings. The time is necessary to so that pre-hearing memorandum can
8 || clearly identify the issues for the hearing. The additional time would be appreciated.
9 ' Iv. Ct.mclusion
10 _ For the aforementioned reasons, the parties respectfully request an extension of the deadl:';ne to

11 |} file the prebearing memorandum to August 22, 2011.

12
13 DATED this 17™ day of August, 2011.
14 ~
Respectfully submitted,
15 :
16
17 et
: Titnothy Learyl, WSBA % 30355
18 . - Attorney for the Appellant
19
20
oar
22 . _
23 | 000074
Law Office of Tim Leary PLLC
’ 1111 Third Ave, Suite 2230
MOTION TO CONTINUE DEADLINE S !
TO FILE PREHEARING MEMORANDUM - 2 206 652.8290 fic

i
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1, Tim Leary certify that I caused the above motion to be filed with the Office of
Adininistrative Hearings and served'in the manner noted below a copy of the foregoing

pleading on the following individuals:

Angela Coats-McCarthy, WSBA # 35547 [1 ViaECF, if opted in, and if not then:
‘ Assistant Attomey General [] Via Messenger

7141 Cleanwater Dr SW [x] Via Email

PO Box 40124

Olympia, WA 98504-0001

angelac3@atg.wa.gov

{

DATED: August 17, 2011, at Seattle, Washington.'

/\
TimWeary, WSBA/# 30353
Attorney for Appellant
000013
Law Office of Tim Leary PLLC
1111 Third Ave, Suite 2230
MOTION TO CONTINUE DEADLINE Seattle, WA 98101

TO FILE PREHEARING MEMORANDUM -3 206-652-8290 fax

A\ MAJLUDTIOLHV T ruvaivi

CERTIFICATE OF SERVICE

[] ViaFACSIMILE °
[X] ViaFirst Class Mail
[] Inperson- dropped off at office

By:

206-382-2401
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MAILED on SEATTL
JUL 26 7811
SEATTLE-OAH

SEATTLE OFFICE OF ADMINISTRATIVI;Z HEARINGS
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

In Re: ' NO. 05-2011-L-1920
ESTERA GRADINARU, [PROPOSED]
: : AGREED PROTECTIVE ORDER
Appellant.

The undersigned parties having ageed to the followmg Protectlve Order NOW,
'IHEREFORE

"Itis ORDERED that:

1. ) Pursuant to RCW 74.04.060, RCW 70.128.050, RCW 74.34.095,
RCW 34.05.446 and WAC 388-76-11040, and otber applicable laws, all information and
records of the Department of Social and Health Services (Department) or Bellevue Rose Adult

Family Home relating to current or former clients of the Department or residents of Bellevue

'Rose Adult:Family Home shall be kept. confidential and SM be disclosed only as necessary

for purposes directly related to this administrative proceeding.
2. Pursuant to this Protective Order, and unless otherwise prc;hibited by law, any
documents produced relating to this administrative proceeding may be produced to a party

without redacting the names or other, confidential mformatlon relatmg o Department clﬂsﬁsg)ﬁ
adult fazmly home residents.
AGREED PROTECTIVE ORDER ' 1 ATTORNEY GENERAL OF WASHINGTON
. * 7141 Cleanwater Dr. SW .
) PO Box 40124

Olympia, WA 98504-0124
(360) 586-6565
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3. If any party or counsel of record submits any document covered by this

Protective Order for admission into evidence at the hearing, such submission shall be made in

Department clients or adult family home residents. Personally identifying information about a
Department client or adult family home resident shall not otherwise be disclosed on the record
without the client’s or resident’s consent. However, the inadvertent &isclbsure of a client’s or
resident’s identity on the record by a party, attorﬁey, witness, or officer of the.court shall not
| operate as 2 waiver of-this Protective Order. -

4. This Protective Order shall be binding on the partles and their counsel of record

and may only be amended by written agreement of the parties or by order of the court.

DATED this JC _day of Juit y201_, at :%éﬁé’:,w;\“

Presented by:

ROBERT M. MCKENNA
Attorney ‘General

. ; :‘ 5 ’ .
. ANGBﬁA COéTS MCéARTHY, WSB%BSSM -
Assistant Attorney General

-Attorneys for Respondent
Approved for Eniry:
b
G INARU
Pro Se .
00
AGREED P;{O'I“ECI‘I{/E ORDER 2 . ATTORNEY GENERAL OF WASHINGTON

7141 Cleanwater Dr, SW
PO Box 40124
Olyrpiz, WA 98504-0124
(360) 586-6565

redacted form. by deleting the names and other personally identifying information about the |-

0017




BEFORE THE STATE OF WASHINéTON OFFICE (jF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

In Re: DOCKET NO. 05-2011-1-1920

ESTERA GRADINARU
APPELLANT- NOTICE OF HEARING

(Resident Protection Program (CNA))

Your, hearing will be held on: August 24, 2011

At 9:00 AM Pacific Time | Ma ILEp
or as soon thereaﬁer as an Admlnlstratlve Law Judge is available. . JUL 73

LOCATION: Office of Administrative Hearings (Heanng Room 3) SqTTL

One Union Square E“OA N

600 University St., Suite 1500
Seattle, WA 98101
(206) 464-7095 FAX (206) 587-5135

NOTE: ALL PARTIES MUST CHECK IN WITH RECEPTIONIST BEFORE PROCEEDING
TO HEARING ROOM. :

Firearms and other dangerous weapons are prohibited at hearings and in all Office of
Administrative Hearings offices. WAC 10-20-010

" This hearing is held pursuant to Chapter 74.34 RCW and Chapter 388—76 WAC on the issues
raised in the appeal filed on 05/1 6/2011 N

The hearingwillbe heldin person. You should be at the hearing location 10 minutes early. You -
fhay bring an attomey or other person to help you. You may present evidence and witnesses.
lifyou do not appear, you will lose your appeal and may not be able to appeal this problem again. .

Direct all communications to the Hearings Office at the address listed below. If yohr address
listed above s incorrect or you move whsle the hearing is pending, you must notify that Hearings
Office.

Iif youwish to postpone the hearing and show good reason, the Administrative Law Judge (ALJ)
may order the hearing continued. The ALJ will want to know if the department agrees with or
opposes your request. To leamn this, contact the department representative at the address or
* phone number listed below.

NOTICE OF HEARING - Page 1- . - . - Office of Administrative Hearings
) ‘ One Union Square, Suite 1500
600 University Street
. Seattle, WA 98101-3126
Operator: ) (206) 389-3400 1-800-845-8830

JFK ‘ FAX (206) 587-5135
F:\docshare\SPECIALS-SHS\DSHS\Res Prot Prog CNAW5111920-CLP.NOH.WPD . .

000018



If a limited English speaking or hearing impaired party or withess needs a transiator, one will be
appointed atno cost. lfyouneed atranslator, fill out the enclosed form and mailitto the Hearings
Office address listed at the bottom of this page.

SERVED on the-date pf mailing. ‘ ’
) Cl st

Carolyn L. Pinkett
Administrative Law Judge
Office of Administrative Hearings

NOTE: WAC 10-08-130(3) provides:

3 Follownng the prehearing conference, the presiding officer shall
issue an order reciting the action taken at the conference, the
amendments allowed to the pleadings, and the agreements made by
the parties concerning all of the matters considered. If no objection to
such notice is filed within ten days after the date such notice is mailed,

it shall control the subsequent course of the proceeding unless modified
for good cause by subsequent order.

A.copy was sent {o:

Estera Gradinaru, Appellant (425) 417-3840
Angela Coats McCarthy, Depariment Rep (360) 586-6565
Robert McClintock, Program Admin

Suzanne Piaja, Program Admin v
000019
NOTICE OF HEARING - Page 2- Office of Administrative Hearings
i One Union Square, Suite 1500
600 University Street
Sealtle, WA 98101-3126
Operator: (206) 389-3400 1-800-845-8830 -

JFK - ) ' FAX (206) 587-5135
F\docshare\SPECIALS-SHS\DSHS\Res Prot Prog CNAWS111920-CLP.NOH WPD




BEFORE THE STATE OF WASHINGTON OFFICE OF ADMINISTRATIVE HEARINGS‘
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

In Re: DOCKET NO. 05-2011-L-1920

ESTERA GRADINARU
APPELLANT

. ORDER ON PREHEARING CONFERENCE
Resident Protection Program (CNA)

~ Administrative Law Judge (ALJ) Carolyn Pinkett held a telephone prehearing
conference in Seattle, Washington, onJuiy 7, é01 1. The Appellant, Estera Gradinart::, appeared
and represented herself. The Department of Social and Health Services (DSHS), was
" represented by Angela .Coats-l\/lccfarthy, Assistant Attorney General.

Discovery has not yetbeen éxchanged. DSHS anticipates thatthe process can be
completed rather quickly, once an Agreed Protecti\)e Orderhasbeenissued. This caseinvolves
some of the same facts that are alleged in an adult family home revocation hearing that is
scheduled for August 24, & 25, 2011,

IT IS ORDERED  as follows:
July 22,.201 1: DSHS .shall‘ﬁlewith OAH proof of service of the Preliminary Finding letter, dated

May 2, 2011.

IT IS FURTHER ORDERED that the following filing deadlines are imposed:

] 1.  August10,2011: The parties shall filte with the OAH and exchange proposed
'exhibits and an exhibitlist. This means that the exhibits must be received by OAH and the
other party, by the date noted. The exhibit list should assign a number to each separate
document submitted by a party (whether one page or multiple pages). The exhibit list should
also.provide a shortdescription of each document. DSHS.should label the Department's exhibits
as follows: ExhibitD1, D2, efc. The. Appellant should label herexhibits as follows: Exh:blt AP1,
AP2, efc. .

NOTE: Failure of either party to.comply with thls order may result in the exclusion of the party's
exhibits. WAC 10-08-140(2)(b).

- NOTE: Proposed exhibits submitted pursuant to this Order shall be "deemed authenticated”
unless a written objection to the exhibit is filed with the OAH and served on the other party at

least one (1) week before the hearing date. WAC 10-08-140(2). 000 088
. M . Office of Administrative Hearings
Prehearing Conference Order - Page 1 " One Union Square, Suite 1500
Operator: jfk MA‘ LED ) 600 University Street
Sealtle, WA 98101-3126
(206) 389-3400 1-800-845-8830
UL 13 201 - FAX (206) 587-5135 :

SEATTLE-OAH




2.  August10,2011: The parties shall file with the OAH and exchange witness
lists. This means that the witness list must be received by OAH and the other party, by the
date noted. The witness list shall include a brief description of each witness's anticipated
testimony along with a telephone number where the witness can be reached.

NOTE: Failure of gither party to comply with this order may result in the exclusion of testimony.
The witness fists shall also indicate whether there are any accommodation or safety issues that
need to be addressed by the undersigned before the day of hearing.

3, August 17, 2011: If either party blans to file a pre-hearing memorandum,
the memorandum shall be filed with the OAH and served on the other party.

Defaulf. A party who fails to appear or participate in a hearing or other stage of an adjudicative
proceeding may be held in default in accordance with RCW 34.05.440.

CA Lt
Carolyn Pinkett i

Administrative Law Judge
Office of Administrative Hearings

SERVED on the date of mailing.

NOTE: WAC 10-08-130(3) provides:

3 Following the prehearing conference, the presiding officer shall

issue an order reciting the action taken at the conference, the

amendments allowed to the pleadings, and the agreements made by

the parties concerning all of the matters considered. if no objection to

such notice is filed within ten days after the date such notice is mailed,

it shall control the subsequent course of the proceeding unless modified
-for good cause by subsequent order. :

A copy was sent to:
- Estera Gradinaru, Appellant (425) 417-3840
Angela Coats McCarthy, Department Rep (360) 586-6565

Robert McClintock, Program-Admin
Suzanne Plaja, Program Admin

\ o008l

. Office of Administrative Hearings
Prehearing Conference Order - Page 2 One Union Square, Suite 1500
Operator: jfk . . . 600 University Street

Seattle, WA 98101-3126
(206) 389-3400 1-800-845-8830
FAX (208) 587-5135
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date below as follows for signature and return for filing;

] VIA/ facsimile

O o0 N & v b WwWoN

foregoing is true and correct.

PROOF OF SERVICE

I certify that I sent a copy of this document to all parties or their counsel of record on the

US Mail Postage Prepaid
Estera Gradinaru

212 153" Place SE
Bellevue, WA 98007

1 ABC/Legal Messenger
[[] Federal Express

(1 Hand delivered by
I certify under penalty of perjury under the laws of the state of Washington that the

DATED this day of July, 2011, at Tuinwater, WA.

Jdssica Madeley, Legal

000082

AGREED PROTECTIVE ORbER 3 ATTORNEY GENERAL OF WASHINGTON

7141 Cleanwater Dr. SW
PO Box 40124
Olympia, WA 98504-0124
(360) 586-6565



BEFORE THE STATE OF WASHINGTON OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

In Re: DOCKET NO. 05-2011-L-1920

ESTERA GRADINARU L -

APPELLANT NOTICE OF PREHEARING CONFERENCE

" (Resident Protection Program (CNA))

Prehearing Conference: Pursuant to Revised Code of Washington (RCW) 34.05.431 and
Washington Administrative Code (WAC) 388-02-0195, a telephone prehearing conference will be

held on: July 7, 2011 at: 8:30 AM, or as soon after that time as an Administrative Law Judge is
available.

Administrative Law Judge Carolyn 'Pir)kett has been assigned to this case.

)
- m
The prehearing conference will consider: = &
. - = 3>
a. Slmphﬁcataon of issues; ;-"- ~ —
b. The necessity or deswabnhty of amendments to the pleadings; m e~ m
' ¢. The possibifity of obtalnmg stipulations, admissions of fact and b g O
admissions of the genuineness of documents which will avoid >
unnecessary proof; T
d. Limitations onthe numberand oonsohdanon ofthe examination -
of witnesses;

e. Procedural matters;
f

Distribution of written testlmony and exhibits to the parties prior
to the hearing;

g. The time and date of the hearing; and

h. Such othermatters as may ald in the disposition or settlement of
the proceeding. ,

You must provide the Office of Administrative Hearings with a phone numberwhere youcan
be reached. The parties should discuss the case prior to the conference. If your telephone will
not accept blocked calls, you must unblock the telephone for the prehearmg conference.

Hearing: A date and location for your hearmg will be set at the prehearing conference

Representat:on: You may be represented by an attorney, paralegal, friend, relative or other person
at the prehearing conference and any other stage of this hearing.

000083
Office of Administrative Hearings
_ One Union Square, Suite 1500
- 600 University Street
NOTICE OF PREHEARING CONFERENCE . Seattle, WA 98101-3126
PAGE 1 (206) 389-3400 1-800-845-8830
FAdocshare\SPECIALS-SHSDSHS\Res Prot Prog CNA\051 11920-cip.phc

FAX (206) 587-5135
Operator: VKL, .



Applicable rules: This hearing is held pursuant to Chapter 34.05 of the Revised Code of
Washington (RCW), Title 71A of RCW, Chapter 388-02 of the Washington Administrative Code
(WAC) and WAC Chapter 388-101 WAC, on the issues raised in the appeal filed on 05/16/2011.

Addresses: Directall communications to the Administrative Law Judge (ALJ) atthe address listed
below. Copies of anything sent to the AL mustalso.be sentto the other party. If you change your
mailing address while the hearing is pending, you must notify the Office ofAdministrative Hearings.

Postponements: The ALJ may allow you to postpone the prehearing conference if you haveagood
reason for the postponement. The ALJ will wantto know if the other party agrees or disagrees with
your request. To learn this, contact the other party. The department's representatlve may be
reached at the address or phone number listed below.

Interpreters: [f a limited English speaking or hearing impaired party or witness needs an
interpreter, one will be appointed at no cost. Ifyouneed aninterpreter, fill out the enclosed form and
mail it to the Office of Administrative Hearings at the address listed at the bottom of this page.

Equal Access Policy: See "Your Hearing Rights" pamphlet.
Default: iIf you fail to appear or participate in the prehearing conference, hearing, or any

other scheduled stage of these proceedings, you may lose your right to a hearing as
described in RCW 34.05.440. . .

- Record: Prehearing conferences will be recorded. The heanng may be recorded by a court

reporter.
SERVED on the date of mailing.
Carolyn Pinkett

Administrative Law Judge
Office of Administrative Hearings

Attached: Legal Services Llst ’
Your Hearing Rights" Pamphlet
Hearing Request .

A copy was sent to:

" Estera Gradinaru, Appeliant - (425) 417—3840

Angela Coats McCart y. Department Rep - (360) 586-6565
Robert McClintock, Program Admin

Suzanne Plaja, Program Admin - : ﬂ {} U 8 8 tl |
Office of Administrative tHearings
One Union Square, Suite 1500
. 600 University Street
NOTICE OF PREHEARING CONFERENCE ’ Seattle, WA 98101-3126
PAGE 2 ) (206) 389-3400 1-800-845-8830
F:\docshare\SPECIALS-SHS\DSHS\Res Prot Prog CNAW5111920-clp.phc FAX (206) 587-5135

Operator: VKL
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May. 25. 2011 4:30 | No. 1016 P. 2

1
2
3
4
5
6
7 SEATTLE OFFICE OF ADMINISTRATIVE HEARINGS
. FOR TEE DEPARTMENT OF SOCIAL AND HEALTH SERVICES
9 _ o .
ol R - NO. 05-2011-L-1920 RECE ;\)ED
p || FSTERA GRADINARY, NOTICE OF APPEARANCE ~ [AY 23 2011
12 Avpelent | | OAH . SEATTLE -
13 || TO:  OFFICE OF ADMINISTRATIVE IEMGS;
14 } TO: ESTERA GRADINARU, Appellant.
is ' YOU, AND EACH OF YOU, will please teke notice that the Washington State
I6 || Department of Social and Health Services (DSHS) hereby entets its appearance in the above-
17 || eatitied action by and through its attomeys, ROBERT M. MCKENNA, Aftomey General,
18 || and ANGELA COATS MCCARTHY, Assistant Attomey Gerieral, and requests that further
.19 papers and pleadings, except process, be served upbn sai.d attorneys at their office address given
20 {| below. . S ' '
21 ] DATED this _;Sf’aay of May, 2011. ‘
22. " ROBERT M. MCKENNA
23, Attorney General ‘
8 AN AT e i
. Attorey for Department of Social and Health Servi$:§ 0 08 b -
NOTICE OF APPEARANCE . | .1 AmBNB,”;! 4%&251)? WGTON
i : PODBox 40124 -

Tumwater, WA 93501-0124
(360) 586-6585
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PROOF OF SERVICE

I certify that I served a copy of this document on all parties or their counsel of record

on the date below as. follows:

US Mail Postage Prepaid via Consolidated Mail Sexvice

Estera Gradinaru
212 153" Place SE
Bellevie, WA. 98007

[] ABC/Legal Messenger

.[] Facsimile

NOTICE OF APPEARANCE

[ FED-EX Overnight Mail -

[} State Campus Delivery '

[] Hand delivered by _ -

I certify under penalty of perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this JJ52day of May, 2011, at Tumwater, WA

00

2 ATTORNEY GENERAL OF WASHINGTON
7141 Cleanwater De SW
PO Box 40124
Tumwaler, WA 93501-0124
(360) 586-6565

0081
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- RECEIVED
AUG 10 2011
. OAH SEATTLE

SEATTLE OFFICE OF ADMTNISTRATIVE HEARINGS ¥
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES? .

InRe: - NO. 05—2011-L~1920
‘ESTERA GRADINARU, DEPARTMENT’S SUPPLEM'ENTAL
: . - WITNESS LIST
Appellant.

.98112 (206) 510-6912. | . -

The Department of Social and Health Services (Department) may call the following
individuals as witnesses during the hearing in the above-reference;l case.
10.  Claudia Jones, ARNP, Group Health, 216" Ave, Bldg. CWB-F, Seattle, WA

-

Ms. Jones may testify about her knowledge of the victi’s condmon and medical
needs. ' i

11.  Nina Popova, Caregiver‘Bé‘uevue Rose AFH, 212 {53 Place SE, Beue%_ue,
WA 98007, (253) 426-8609. S

Ms. Popova may testify about her knowledge of the thtm [ condmon and condltlons

at the Facility.
12. " Kim Motais, Hospice Registered Nurse Group Health Hosp1ce Care, 2100

124™ Ave NE, Suite 110, Bellevue, WA 98005, (425) 556-6300.

Ms. Motais may testify about her knowledge of the necessary care and treatment 0
hospice patients. '
DEPARTMENT’S WITNESS LIST 1 " ATTORNEY GENERAL OF WASHINGTON
E 7141 Cleauwater Dr. SW | ;

PO Box 40124
" Tumwater, WA 98501-0124
(360) 586-6565

7

®2
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13.  Bonita (Bonnie) Sykes, RN, 4635 Lake Washington Blvd NE, Kirkland, WA

- 98033, (206) 713-2420.

. Ms. Sykes may testify about her knowledge of ‘the necessary care and.treatment of
hospice patients. |
14. Mary Moran, Investigator, Department of Social anfi Health Services, Resident
and Client Protection Program, WA 98504-5600 (360) 725-3214.
Ms. Moran will testify as to her investigation of the complaint concerning appellant.

She will testify as to the results of that investigation, and her findings as to the ailegations of

" abuse. She will further testify as to her conversations with appelIaJ_at, caregivers and other

staff in the agency; conversations with collateral contacts; her knowledge of the care needs of
the residents and opinion regarding the care they received; and as tdlthe factual .alid legal
ba;sis for the énforce;rnent action taken by DSHS.

15. Paula Sanz, RN, BSN, Field Manager, Rpsidéﬂt and Client Protection

Program, 4500 10® Ave SE, Lacey, WA 98504-5600, (360) 725-3218. .

Ms. Sanz may testify about the Resident and Client Protection Program policy and
_procedures, the investigation, the RCPP process, abuse a;ﬁd neglect standa.rds, and the
'_pr'e]jminary finding. | ) ‘

.16.  Robert Ogolsky, Compliance Specialist, ADSA/RCS, 4500 IOm‘Ave SE,
Lacey, WA -98504-5600, (360) 725-2384. BT
Mr. ‘Ogolsky may testify about the Resident and Client Protection Prograni policy and

procedures, the investigation, the RCPP process, abuse and neglect standards, and the
preliminary finding. -

17. Estera, Gradi:mru, Appellant.

Ms. Gradinaru méy testify about her training, experience, baquromﬁ and actions

subject to this investigation. _ ' . | 000

The Depértment reserves the right to call the Appellant’s witnesses.

; » . ' ATTORNEY GENERAL OF WASHINGTON

PO Box 40124
Tumwater, WA 98501-0124
(360) 586-6565
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DATED this fgay of August, 2011.

ROBERT M. MCKENNA
Attorney General

; ' ¢

ANQELA COATS MCCARTHY, W3BA #35547
NATALIE K.A. COOPER, WSBA #43168 '
Assistant Attorney General

Attomneys for Department of

Social and Health Services

6000/98.

DEPARTMENT’S WITNESS LIST 3  ATTORNEY GENERAL OF WASHINGTON
. 7141 Cleanwater Dr, SW

PO Box 40124 .
Tumwater, WA 98501-0124
(360) 586-6565
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. on the date below as follows: e o -]

PROOF OF SERVICE

I certify that I served a copy of this document on all parties or their counsel of record

-~

(] US Mail Postage Prepaid

[[] ABC/Legal Messenger
" [X] Federal Expréss Overnight Delivery

- Estera Gradinaru, Pro Se
212 153" Place S.E.
- Bellevue, WA 98007
(] VIA facsimile
[T} Hand delivered by

I certify under penalty of perjury under the laws of the state of Washington thai the,

foregoing is true and correct.

DATED this 9 % day of August, 2011, at Tumwater, WA.

00009

. DEPARTMENT’S WITNESS LIST 4 ATTORNEY GENERAL OF WASHINGTON
7141 Cleanwater Dr. SW
PO Box 40124 -
Tumwater, WA 985010124

(360) 586-6565
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SEATTLE OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

In Re: NO. 05-2011-L-1920

ESTERA GRADINARU, DEPARTMENT’S
SUPPLEMENTAL EXHIBIT LIST

Appellant.

The Department of Social and Health Services (Department) intends to submit the

following exhibits for admission into evidence 'at the hearing in the above matter.
. D7. Department’s Notice of a Preliminary Finding of Neglect regarding Estera

Gradinaru dated May 2, 2011 (3 pages). '

D8. Investigator’s Rﬁport regarding Estera Gradinaru, dated ‘March 22, 2010 6
pages). |

D9.  Estera Gradinaru’s Request for Hearmg, Received by Office of Administrative
Heanngs (OAH) on May 16, 2011 (1 page).

" DI10. AFH Negotiated Care Plan, Elaine R., dated September 26, 2010 (5 pages)

D11. Assessment and Care Plan for Elaine R.; dated July 9, 2010 (1 pages)

D12. Medication Record for Elaine R., dated October 31,2010 (1 page)

008

7

- DEPARTMENT’S EXHIBIT LIST 1 ATTORNEY GENERAL OF WASHINGTON

7141 Cleanwater D¢, SW
PO Box 40124
Tumwater, WA 98504-0124
(360) 586-6565
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Jraat.

The Department reserves the right to submit additional exhibits in response to the
Appellant’s exhibits. This list incorporates by reference all exhibits submitted by the

Department.

g*‘,»
DATED this day of August, 201 1.
ROBERT M. MCKENNA
Attorney General.
) 4
e
ANGELA COATS MCCARTHY, WSB,?35547 .
NATALIE K.A. COOPER, WSBA #43168
Assistant Attorney General
Attorneys for Department of
Social and Health Services
00¢
DEPARTMENT’S EXHIBIT LIST ‘ 2 ATTORNEY GENERAL OF WASHINGTON
: o 7141 Cleanwater Dr. SW
PO Box 40124 '

Tumwater, WA 98504-0124
(360) 586-6565

693
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] PROOF OF SERVICE
I certify that I served a copy of this document on all parties or their counsei; of record
on the date below as folléws:
[] US Mail Postage Prepaid via Consolidated Mail Service
[] ABC/Legal Messenger
[] Facsimile
Fed Ex Overnight Mail
| Estera Gradinaru
212 153" Place S.E.
Bellevue, WA 98007
*[] State Campus Déh'very

] To be Hand delivered by: .

I certify under penalty of perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this :‘E = day of August, 2011, at Tumwater, WA.

. Karep Maucen, Assistant

00001

Di':)PARTM:EN'I"S EXHIBIT LIST l 3 ATTORNEY GENERAL OF WASHINGTON -
7141 Cleanwater Dr, SW

PO Box 40124
Tumwater, WA 98504-0124
(360) 586-6565




ADMISS ION DATE: 10/12/20C10
DISCHARGE DATE: 10/13/2010 ' .
ACCOUN1 NUMBER: v00040700387 " .
' PHYSICIAN: Patrick L Mathiasen, MD
HISTORY OF PRESENT ILLNESS: _
This' is a 3&-year-old Caucasian femdle ijiLialLy admitted to
Cverlake Hospital Inpatlent Medical Unlt,;status post suicide
attempt by overdose on some of her adult? famiiy home patient's
morphine. Please see my admission note 'for full detsils. 7Ihs
et -ient was medically cleared, and ther referrad to cur _
inpatient psychiatry unit. On admlselon, the patient complainad
of increasing anxiety, depre551on, and;endorsed posmtlv '
neurovegetative symptoms. She ehdorses suicidal 1geatlon Eha
was able to contract for - no harm,here .on the unit. *.I will
briefly summarize this patient’s adm155401 dlagncses, her

avalua..lon, and hospltal course. <
o

ADMISSION DIAGNOSES: -.7 v ‘iz ]
The patient was admltted -with the followrng dlagnoses
1. Major depre551ve eplsode, recur;e:t, severe~wthont

psychosis.
Yistory of pancreatlgls poss;bly 1dlosync*at1c versus

secondary %o selec%lve serptonin Ieupx.akD thlblucr-

3

3. History of dholecystectomy,a? .years ago.’
4. Chronic low-grade: rldht upper quadranu pain.
. 5. History of gastroesophageéalr raflux disease.
6. Status post cesargan section- xd
7. Poss;ble psoriasis.™ . ..
8. Status.post morphlne.medicatlon overdose-the patient
medically cleared.
N 3 -
LABORATORY DATA: .-

Abdominal ultrasound showed absent gallbladder. No evidence of
biliary dilatation. . MRCP negative. No evidence of pancreatic
duct obstruction or biliary ‘duct obstruction. ©On 10/13/2010,
"serum pregnancy test negative. TSH normal 1.140 (0.465-4.680).
CMP showed elevated AST ‘and ALT. Lipase within normal limits.

JA negatlve

HOSPITAL COURSE: .. oo I
. "BRADINARU , ESTERA 60009 RE
500341385
-~ DISCHARGZ SUMMARY
 CVERLAKE HOSPITAL MEDICAL CINTZIR
). S S Page 1 of 4




The patisnt was admitied to Overlake Hospital Inpatient
Fsychietry Unit. She was entered into group and milieu thexapy.
The patient was discussed at length with treatment team,
inciuding nursing supervisor, Barb Berxkau, RN, and medical
Hdiractor, Dr. Kelan Koenig.  We discussad the patisnt's
diversiocn of morphine and social worker carefully explored the
:ndications for replacing this patient to professional nursing
board, as well as adult protective services. Barb Berkau, RN
pursued this with risk management here at‘@verlake ‘Hospital.
was felt eventually that there was no indication for reporting
rthis patient to either nursing board or adult protectiva
services as the diversion had been explored and reported to DSHS
who made a visit to the Adult FamllY~Home and the patient on -
10/13/2010. The patient reported*thls was her’ second overdose
in her 1ife. The patient agre€d to referral to divorce lifeline
as one of the major issues with loss of her marrlage ]

-

It

"‘\.
In terzms of psychiatric treatment, subsequent to adm1551on, the
" patient was pleasant amé—eooperatlve . She was somewhat subdued
end her affect was blunted wShe had been changaed frem the SSRI
oft to Wellbutrin to avoid the possibility -cthat the SSRI was
s‘n;/exaeerbat ng pancreat;u.us.£ I discussed tnis with ths
iens at ength whlch she~agreed to- thls change.
33 % %ﬂ . f'.

We offered thé patlent ‘the optlon of our partial day hospital .
program, but because of flnanc1aL reasons she declined this
option. She dld agree “to outpatlent psychiatric followup.
I ventually lncr ased’ xhe patlent s Wellbutrin XR to 300 mg
p-o. dally and initi ated treatment with Seroquel 25 mg p.o.
Cel.d targetlng the patLent s anxiety and depression. The
patient was ‘seen on the weekend of 10/16/2010 and 10/17/2010 by
Or. Keslan Koenig. On’0/16/2010, 'the patient reports she was

Ziil quite well Wlth her ex-husband, but acknowledged this was
dlfflcult for her emotlonal health. Her divorce had been
finalized. Dr. Koenlg noted the patient was stabilizing. On
~3/11/2010, the patient reported a.health program had been quite
hz2lpful. She felt ready for discharge, But agreed to remain in
the hospital until Monday, 10/18/2010.

N

ﬁ

n

mt

13
(=
-
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m

id alsc .prescribe low-dose scheduled Tylenol 650 mg p.o.
.d. targeting her right upper guadrant pain, which had been
lJ ted bv the hosp;tallst prior to have adm1551oﬁ here. With
GRADINARU , ESTERA
000341385
DISCHARGE¢SUMMARY
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this, the patient reported the pain was menageable. She tells
me she is ready for discharge today. She denies any suicidal
ideation or intent. : -

DISCHARGE DTAGNOSES: ]

A%Is I: Meajor cep ess’Vﬂ cplsod recurrent,'seve:e-witﬁou:
psychosis. o '
BXIS II: Deferred.

AXIS III:
1. History of Dancreatﬁuls~1dlopauh1c'Versus seconoarv To

selective serotcnin reuptakeé iphibitor.

History of cholecystectomy several yedrs aJc.
_Chronic lower-grade  right upp&ryguadrantfpaln

History of gastroesophageal reflux dlsease

Rule out psorlasws , .

Status podst cesarean sectlon % 2.

Status post morphine overdose:patlent medicelly cleared.
AXIS IV: Severe. The patlent has llmitEd support system. She
is divorced. She has Zéyoung girls. :%"

AXIS V: Admit global: assessment of functioning equal to 23
Discharge global assessment of functi oning equeal to &2.

.‘.-

N s W

DLI b r,

N
. e

Dlscha“ge from Overlake Hbspltal 1npat1ent psy:“:atr .enizt
The patlent has outpatlent‘psychotherapy followup with
Rideou, MA on 10/19/2010 at-1Q.a.m. -

3. Thespatlent has eutpatlent przmary care followup with Dx.
BrUmm today, 10/18/2010 at. AR 30 p.-m.

4. ‘Tfe patient was given phone contact number for Dr. Nlﬁhael

" Lance for outpatlentupsychlatrlc followup.
5. The patient was given ‘the phone number for divozce lifeline

for help and a551stance and managing her feellrgs :egarclng
her dlvorce .

RETNTRNR

DISCHARGE MEDICATIONS.
Include prescrlptlons for a l4-day supply of the followlng

medications:

1! Wellbutrin XR 300 mg p.o. g.a.m.
2. Seroquel 25 mg p.o. b.i.d.
3. Metamucil 1 packet p.o. daily.
4. Prilosec 20 mg p.o. g.a.m. . : ) :
5. DOS 250 mg p-o. daily. - _ Uﬂggq-]
GPADINARU ., ESTERA
000341385

T DISCHRARGE SUMMARY
CVERL2RXE OSPZ”AL NEDICAL CENTER '
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[2)

+ Ambi=n 10 mg p:o.- at bedtime p.r.n. insomnia. May repeat

-

o
.

I have carefully urdged the patient to follow up with her
outpatient psychotherapy referral-and primary care phy5lc1an and
to pursue the referral to Dr. Mlchae% .Lance for outpatient

psychiatric followup.

At this time, the patient denies su1c1dal\1deatlon or Lntenc and

P
\-.

s i ood behavioral control . N
i ng o '5,5,_‘,..» .

.In terms of additional laboratory data the‘follow;ng had been
obtained: ©On 10/15/2010-CBC w1th1nggormal limits. CMP notable
for ALT 89 {9-52), AST 56 ({14- 3Mj alkallne phosphatase and
“total kilirubin normal. TSH normal 1. 140 (0.465%4. 680). Serum

e .

pregnancy test negative. . “~1:é g, - w2
. - &“ ,E. .- :,'-'

Of note, the patient had been admltted“here to the medical -

service at Overlake Ho§p1tal £rom 10/09/2010 to 10/11/2C10 undsarx

the cara of Dr. Carolyn Mcthh Please: see her diagnoses, which

’ncluded pancreatltls as outllned above.*

DICTATED BY:
‘Patrick L Mathlasen, @9: -
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cc: Constance J Brummy MD Fax #425-454-8188, Michgel D Lance, MD
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DISCHARGE -SUMMARY
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' _ Dictation and Reports [Continued]
Correspondance ' .

Note Taxt:
Conversation with DSHS licensing department. They are investigating Estera's reacent use
of- a dosa of morphina. Talkad a bit about Estera and her deprassion., They may want to see

J recoxds. Will get a release to do this.

10/25/2010

Avthor: Constance J. Brumm, M.D. . . .

Hospital Dischargae/Transfer Report ) 10/06/2009
OHMC :

IDENIIFICATION: .
This is a 37 year old woman admitted to the inpatient psychiatric unit on Friday,

10/02/2009, with suicidal ideation. She alsc had reported an overdose on 7 oxycodone tablets.
1 week prior to admission. .

ADMIT MEDICATIONS:
1. Wellbutrin 300 mg p.o. daily.
2, Sustained release Paxil 20 mg p.o. daily.

ADMTT LABS: ) X
Complata blood count within normal limits. Urinalysis is unraemarkable. Sarum pregnancy tast

was negative. Complete metabolic profile ‘was unremarkabla.

At the time of this dictation, there ara othor studies which are panding including an
abdominal ultrasound. Actually, the abdominal ultrasound dona today on 10/06/2003,
demonstratas echoganic prominaent liver measuring 18.2 em, likely sacondary to mild fatty
infiltration. No focal liver mass is avident. No biliaxy ductal dilatation was seen. This
ultrasound was done dua to tha patiant's complaint of acuta right upper guadrant abdeminal
in and hospitalist consultation was. obtained. Uxine tpx. screen was negative. Urinalysis is
unremarkable. Lipase was within normal limits. Followup liver panel was unremarkable.

HOSPITAL COURSE: . .
Deprassion, suicidal ideation. Please refaer to Dr. Rarakus' psychiatric history and physical

for more presenting information. Briefly, Estara is d 37 year old woman admitted to the
inpatiant psychiatric unit with multiple psychosocial strassors, deprassion, and suicidal
| ideation. She did report overdosing-on <lioxycodone tablets-priox to-admission. The patient
had seen her medical nurse practitionar on the day of admission who referrfed her to the
amergency department. She was subsequently psychiatrically admittad. The patient actually
had been treated at Overlake in August, 2002: She at that time had an argument with her
husband, became depressad, and had impulsivaly ovardosed on 23 Motrin tablars. She ramained
on the psychiatric unit for a brief period of time. At that time, was on Paxil and
Wallbutrin. She actually requasted discharge aftaer just a day and a half in the hospital,
According to Dr. Rarakus, the patient described multiple stressors, She is divorcing from
her husband. He is 'still living in their home which is also a business, It is.an adult
family homa. Tha patient dascribes multiple strassors with har husband stating he is
verbally demeaning, his parents live in the home, they frequently argue. She also states
that har husband has run up laxrge dabt and thraeatans to take theitr children if they proceed
with the divorce, He has also had affairs on -the patient. The patient's Paxil was
transitioned to Zoloft during her stay. With prompting, Estera did engaga in treatment
groups and did find it quite haelpful. Tha patient did raport marked dacreasa in her lavels
or depression, anxiety, and hopelessnass prior to discharge. I assumed care for tha patient
en 10/05/2002. I hava ancouraged har to remain'in the hospital until 10/07/2009, and also
strongly encouraged her to consider the partial day hospitalization program. The patiaent is
declining that stating that har father is against 1t, "thay just want your money.* I hava
aexplainad -thae potential banefits of participating in the day program, but tha patient. is
daeclining and is requasting discharge today on 10/06/2009. The patient had baen receiving
‘prascriptions from Dr. Constance Brumm,. her primaky care provider. She also has an
outpatient therapist is Geneviave who she had recéntly started to sea again. The patient is
tolarating haer madications. She was having some difficulty sleaping. Dig not tolerata
trazodone. I initiated Ambien which the patient states caused her to see doubla and he
-Jlittle girl's voice aftar taking the medication. Tha patiant prefars on not contimzingaggﬂ ﬂ
hypnotic medications stating she neaeds to be able to awaken at home since she is managing an

adult family home. We have talked, however, about tha problems with chronic sleep

- [This recoxrd is continmued on the following page]
BSTERA GRADINARU [06/28/1972] [*++—++-0700] [MN: 788111] [425~746~2273] Page 20 of 29
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Dictation and Reports [Continued]
‘ Hospital Discharge/Transfaer Report [Continuad] 10/06/2009

daeprivation including exacerbating depression. The patient is appxechensiva about going home,
stating she is concerned her husband may not have Fdone things right" at home, so is
raquasting discharge. Sha states her appaetite ramains somawhat low. The patient doas hava
good eye contact, is well engaged, verbal, and calm and cooperative. She denies suicidal

ing.

DSM 'IV DISCHARGE DIAGNOSES: ’ .
{ AXTS I: Major  depressive disorder, recurrent, severe, without psychotic features.

AXIS II: Deferred. . . .
AXIS III: Status post cholacystectomy in May 2009, recent onset of abdominal cramping and
pain in the upper quadrants, possible fatty infiltration.

AXIS IV: Moderate straessors.

AXIS V: Global assassment of functioning is 50.

DISCHARGE MEDICATIONS: : . .
1. Wellbutrxin SR 150 mg 2 tablets p.o. g.a.m.

2, Omeprazole 20 mg p.o. g.a.m.

3, Sertraline 100 mg p.o. daily.

Tha pationt is written a l4-day supply of har medications.

'} DISCHARGE INSTRUCTIONS: . . .
1. The patient was instructed on risks, benefits, and side effects of her medications. She
undarstands altarnative treatments ara availablae. Sha is compatant to comsaent to the
medications. We discussed the rationala of continuing Zoleft for a full trial of follow up
outpatient psychiatric care. The patient does undarstand tha rationale of traatment and
ralated issuas. . ’

2. Bstera describes a number of psychosocial stressors including marked conflict with her
estranged husband. Sha is requasting discharge today stating she has an appointment with har
attorney. There is no avidence of current or past physical domestic violence per the
patient's report.

3. The patient is physically stable. Dr. Boswall has consulted regaxding the patient's right
upper quadrant pain. Dr. Boswell will sae the patient today prior to discharge. He doas feal
possible causes are musculoskeletal discomfort, gastroesophagaal raflux diseasa, atypical
pancreatitis, biliary colic. Patient's ultrasound does demonstrate fatty infiltration. Lab
work is unremarkable. The patient will follow up with Dr. Brumm as well and has baan startad
on omeprazole for an empiric ' L.

trial., The patient also has bean prascribaed low potency triamcinolone for the patient's mild
itchy rash. The patient reports a history of psoriasis. .

SATETY ASSESSMENT: . : ’
The patient.admitted to the inpatient psychiatric unit with safety.risk factors. She had

ovardosed on oxycodona impulsively.a weak prior to prasentation, She dascribas depraession
and suicidal ideation: She has a number of psychosocial stressors including pending divorce
and significant. debt. she likely does have passive dependent personality features. She has
bean ambivalant ragarding adequata treatment hara on tha inpatient unit. She declinas
treatment in the day program. Treatmant interventions .focused on changing-to 2 diffarent
antideprassant to mora aggraessivaly decrease dopressive symptoms. Sha workaed with the
traatment team on adaptive coping skills, safety, and other treatment goals. Her madical
complaints warae addraessaed. She has close medical and psychiatric follow up cara. She is
encouraged to.consider the day program. At discharge, denies suicidal ideation or accaess to
a firgarm., she has complatad her treatmant and safety plan which she agreas to follow.
Reports reduction in her lavals of daprassion and anxiaety and ‘denies ,
suicidal thinking. She is sleeping adequately, is casually groomed ahd dressed.

Kelan R Koenig, MD
Copy{s)' of this note sent to: Rebecca M. McKanna, ARNP

Author: Cérmen Nelson for: Rebecca M. McKanna, ARNP
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Dictation and Reports [Continued]

‘Eat office Vigit 10/18/2011
Patient Nomae: GRADINARU, ESTERA (06/28/1972) Type: Established Patient
Provider: Conctance J. Brumm, M.D. Opened: 10/18/2010 15:49
" Date of Sarvice: 10/18/10 By: Michelle Olcon, MA
Type of Sexvice: Office Vieit - Close: 10/24/2010 11:27
Note Type: Est Office Visit By: Constance J. Brumm, M.D.

History Souxce: Patient

CHIEF COMPLAINT: . .
F/u depression. N

EISTORY

She was recently in ER with pancreatitic md depression.

She had discoantinued her Wellbutrin last April.

Her depression had been getting worse o she recently restarted sert:nl:.ne. She
developed some RUQ pain, which improved with BM, and alsoc.scme epigastric pain. The pain
is gone now. -

Ultrasound in ER showad no gallstones.

‘Lipase was 9200.
It was presumed that the SSRI had scmehow p::ec:.p:.tated the pnm:zeata.f:;.s.

Shae was then trxancferred to  psych unit. Started on Wellbutrin 150 mg BID and Sarxogual 25

mg BID. She is feeling a bit groggy at times. Hexr mood is a lot better.
- She was discharged from hocpital at noon today. N

She has appointment with counselor, Genevidve Rideout, tomorrow.
She was given a prescription from Overlake for DOSS, Metamucil, Prilosec, 2mbien 10 mg
HS, Wellbutrin IR 150 mg BID, aond Seroguel 25 mg BID which was not smigned. She feels
stxongly that the SR form of Welbutrin does not agree with her and she does bettez with
{:he "ragqular"” form that she has te take more often. . .

MEDS/AI.I.ERGES:

MEDICATIONS 3 )

Ambien 10 mg tdblet 1 PO QHS pxn sleep

Sérogquel 25 mg tablet 1 PO BID

Budeprion SR 150 mg tablet, extended release TAKE 1 TABLET BY MOUTH 'I‘WICE DAILY
Omeprazsle 20 mg enteric coated fablet 1 tab(s) PO once a day

ALLERGIES:

Paxil -~ Depression

‘amoxicillin ~—. NAUSEA

&nbsp

VITALS ; - - .
10-18-2010 1S5:28Waight: 210 lbsPulse: 84 BPMBP: 235 / 79 {axm - sit]
BX2M: -

Alert and oxiented. No apparent distzress.

Affect is good. Coloxr is good.

vss.
ASSEBEMENT:.
296,33 Major depression, recurrent sevexe Recurrent
T 577.0. - PANCREATITIS—-ACUTE New_ProbleU 0 1 8 I
v62.84 Suicidal Ideation Recurrent
300.00 ANXTETY - ' Recurrent

T {This Tepoxt is contimued on the Following pagel
ESTERA GRADINARG [06/28/1972] [*+*—+*—0700] [mrn: 788111} [425-746~-2273] ' Page 22 of 29




tnu vct ¢85 VYil2:i17 2010 Page 23/29

cmr ewe

ESTERA GRADIRARU [06/28/1972] {[**1 -0700] [MrN: 788111] [425—746—2273] Page 23 of 29
10/28/2010 09:11 AM — Bellevue Fam..y Medicine

Dictation and Reports [Continued]

Eat Office Visit [Continuad) 10/18/2010
COMMENT

Wwill rowrite Rx’s since the one che has is not cigned.
Wa'll try bupropion 100 tid instead of the 150 SR BID.

PLAN:

MEDICATION MANAGEMENT:

START: buPROPion 100 mg oxal [tablet] 1 po TID (Disp# 100 teb(s) Refille - 0)

START: Pxilosec 20 mg cral [delayed release capsule] 1 PO q AM (Dicp# 30 cap(s) Refills
- 0)

REFILL: Seroguel 25 mg 1 BO BID(Disp §: 60 / Rafillc: 0) FAXED TO: Walgreens/Bellavue

140¢h
REFILL: Ambien 10 mg 1 PO QHS prn sleep(Disp #: 30 / Refills: 0) PRINTED

Plan Comments:
. RTO 3 weeks to re—evaluate dose of medications.
RTO 4-6 weeks for fasting lebs.
Keep appeintment with Gen Rideout tomorrow.
Signed off by: Constance J. Brumm, M.D. On: 10/24/10 at 11:27

Author: Constance J. Brumm, M.D.

000102
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STATE OF WAJF’ENG"ON
DEPAPTMENT QOF SOCIAL AND HEALTH SERVICES
AGING AND DISARILITY SERVICES ADMIMISTRATION :
PO Bus 23800 - Clympia, WA 97 SH3-5608
NOTICE OF PRELIMINARY FINDING
May 2, 2011

Certified Mail 70103090 0000 2116 0868

Estera Gradinaru
212~ 153" Place SE
Bellevue, WA 93007

After a Resident and Client Protection Program investigation, the'D'epartment of Social
apd Bealth Services bas found that you financially exploited a visinerable adnlé. Before
this finding becomes final, you have a right fo 2ppeal. [WAC 388-76-11015]

Xf the preliminary finding becomes final, your ability to work will be @iﬁmﬂy affected.

The Incident
You were the owaez of Bellevae Rose Aduit F amﬂy Home, You financially exploited 2

valnerable adult whe was a resident ie your home on October 9, 2010 when you took the
resident’s morphine medication for your own usc. - ,

RCW 74.34.020 (5) “Financial exploitation” means the illegal or improper use of the propexty,
income, resources, or trust fimds of the vulnerable adult by any person for any person’s profit or
advantage other than for the vulnerable aduif’s profit or advantage.

- Your Hearjng Rights
- You have a right to request aham.ng on the preliminary Endmg. [WAC 388—76-11015] You

mustreqnst the hearing in writing within 30 days of the date of this notice. A formis cnclosed
for your use in requesting your appeal. Your request must be addressed to:

Office of Administrative Hearings
PO Box 42488
Olympia, WA 98504-2483

If you fequest 2 hearing, it will be scheduled at 2 place and time convenient to you. You may be
represented at thchumng by an attorney at your own expense. Thc enclosed blue sheet lists
some referral sources for attoroeys.

- If you ask for a heating within the required 30 days and the administrative law judge (ALJ)
upholds this preliminary finding, and any subsequent appeals also uphold this finding, it will . .
become a final finding 2nd your pame will be retained on the Residential Care Sexvices Registty |
(Registry). If the ALJ reverses this preliminary finding and the department does not appeal the 0 0 0 l 8 3‘

—f B i‘é—
Gradinaru, Estera
Seatfie OAH # 05-2011-L-1920 .
RCPP-00000002 . .
Exhibit D7

Dana 1 ~f?




decision, thext the department will change this prelivninary finding in its records consistent with
the ALT’s decision and will ot report it to the Regi stry.

Xf youdo not ask for a hearing within the required 3 Q days, this preliminary finding will become
a final finding and your came will be placed on the Registry. DSHS may disclose a final finding
and your identity if it recam a request for this information, .

State law prohibits long~ta:n care facilities from employing individuals who have a finding
concerning abuse, neglect, mistreatment of residents or financial exploitation of vulnerable

" adults. [74.39A.050(8) RCW]. Vulnerable adults are individuals who cannot care for themselves
because of their age, illness or other disability or are admitted to any facility. {74.34.020(13)(d)].

This preliminary finding is separate from any action(s) including licensing actions taken by the
Department of Social and Health Services, the Department of Health, law enforcement, or any
. ot.hn‘a.gmcy .

If you have any qu«stlons about this notice you may call Paula Sanz, Field Manager at (360) 725~
3218.

. Smcercly,

N e =a

’ RobertH’. McClintock
Quality Assorance Administrator
Resideatial Care Services

: Enclosm‘c
.cer Paula Sanz, RCS
Linda Moss, RCS’

Department of Health .o

- o 00g18Y:

Gradinaru, Estera

Seattle OAH # 05-2011-L-1920

RCPP-00000003 .

) . Exhibit D7
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Gradinaru —~  Bellvue Rosc Adult Family Home
# 10-10-28602— Resident and Clicnt Protection Program,

Page 1 of 5
INVESTIGATOR’S REPORT
Report Date: _ 3122/11
Investigation 1/13/11-3/22/11
Complaint Number: 10-10-28602
Investigator: & - ) - Mary Mo;:an
Facility: Bellevue Rosc Adult Family Home
. 212 153 PL SE
Bellevue, WA. 58007
Suspect Informaﬁon. .
Naroe: Estera Gradiparu
Title: . ‘Registered Nurse/Owner
A¥H Licensed: | _ SR4/01
License Revocation: 11510
Definitions:

RCW 74.34.020 (6) “Financxal exploitation”” means the illegal or improper use of the
property income, resqurees, or trust funds of the vulnerable adult by any person for any
person’s profit or advantage other thag for the Vulnerablc adult’s profit or 2

RCW 74.34.020 (5) *Facility” means a rmdcnce Ticensed or required to be licensed
under Chapth70.128 RCW, adult family bomes; ...

RCW 74.34.020(16) “Vulperable adult” includes a person (d) Admitted to any facility;
The victim was avulnérgble adult becanse she was admitted to an adult family home.

Summary: The suspect (an RN) was the owner of the adult family bome with hes spouse
who was the co-owner. On 10/9/10, the suspect was admitted to Overlake Hospital
Emergency Room for ingesting Morphine that belonged to the victim. The suspect told
the-Social Worker (SW) at the hospital that ingesting the morphine was an attempted
suicide. The suspect admitted o this investigator that shehadmfact, taken the vicim’s

medication for her own use.

Recomumendation: .
Based on the information obtained durmg the mvwhgahon the suspect financially
exploited the victim on 1079/10 when she took the victin’s morphine medication for her

’ own use.

Refer to QuahtyAssurancc Administrafor to review for a prelm:ma.ry finding of financial
exploitation. )

Gradinany, Estera
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Gradinaru — Bellvue Rose Adult Family Home
# 10-10-28602— Resident and Client Protection Program
Page 2 of5 -

Investigation: ’
On 1/13/11,1 conducted anunannounced on-site visit to the adult family home and

reviewed and obtained copies of pertinent portions of the victira’s medical record and the
suspect’s licensing information. I interviewed thnwses in person and by telephone as

set forth below

Vietim Information
The victim was 91 years old and had diagnoses including transient ischemic attack (TIA),
corneal implant, hypoglycemia, depression with anxiety, and dementia with delusions.
She had both short and long term mermory problems. The victim cotild not bear weight
and required a two person fransfer to/from wheelchair for all mobility, and had visual and
hearing impaixments. She required assistance with medication administration and all
. activities of daily living. Due to lack of appetite, weight loss and consistent decline in
overall health the victim received hospice care services starting 9/26/10. The victim was
prescribed Zoloft, Remeron and Risperidone for depression as well as Aricept for
‘dementia. Morphme (30 ml, 20 mgfml by mouth, place 0.25 ml ~ 0.5 ml vader tongue as
needed for pain or shortness of breath) was included in the victim’s comfort care pack
providéd by the hospice team and avaﬂable in the AFH.

Review of her records showed t the victim. did not require the use of Morphine dunng the
month of October 2010 and was vaaware of the s!nlm Morphine.

Victim in person 1/13/11: The victim was not interviewed due to her dementia.’

Excexpt from the Hospital Social Worker’s statement 10/12/10: (The) RN (provider
told ER staff) she ingested morphine belonging to (the victim) in a failed suicide attempt.
Currently has a condition on her license that she is not to deliver medications to .
residents... . .

Caregiver 1 (CG 1) in person 1/13/11: CG 1 worked the day shift at the suspect’s AFH
for approximately nine months. CG 1 was often assigned to the victim’s care. She
described the victim as a.nice Iady who required hospice care sexvices that she received at
* Jeast two times per week. CG 1 was aware that the victim was prescribed morphine as
needed however the victim appeared fo be comfortable and had not required use of
morphine. CG 1 remembezed that on 10/9/10, the suspect’s father came to the AFH and
explained that the su@ect was adtmtted to the-hospital. CG 1 assnmed the suspect was

sick.

CG 2 in person 1/13/11: CG 2 was a live-in caregiver and gcnctaliy worked the day shift
with CG 1. He stated the suspect had told both he and CG 1-0n 10/9/10 she had to go the
pharmacy. A couple of hours later, the suspect’s father came to the AFH and explained . . ,
he would be filling in for the suspect as she had been admitted into the hospital eatlier )

that day. Hewasnotsmpnsedtoﬁndshewasadmxttedtomehospxtalbecanseshehad B 8 0 { 0 ,‘

been i1l recently.

Gradinaru, Estera
Seatife OAH # 05-2011-L-1920
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Gradinaru —  Bellvuc Rose Adult Family Home
# 10-10-28602~ Resident and Client Protection Programi. -
Page 3 of §

Hospice Registered Nurse (RN) in person 1/13/11: The hospice RN axtived at the home
on 1/13/11 and stated the suspect had just stated that she was being investigated for
taking the victim’s motrphine. The hospice RN had not previously known. She stated the
victim was presczibed a vial of morphme for the past 4 months, however the victim
received Lorazepam which kept her pain well managed. The Hospice RN said she had
not checked the vial of morphine recently because it had a shelflife of 12 months and
becanse the victim had not required any morphine recently; there was no reason for her to
have checked the medication. The AFH was instructed to call the hospice team should the
victim require morphine, The vial of morphine contained 20 mg intensely concentrated
morpbx'nt_a. A syringe was included for administration. During the interview with this
mvmgabor the hospice RN checked the victim’s medication care pack and stated that
the syringe was not there. She also noted that the seal on the morphmc wis broken.

Suspect’s Father in persont 1/13!11' The suspect’s father was also 2 provxder of an adult
family home (AFH) in the neighborhood. The father had been concemed for the suspect
becanse two weeks previously she had been to the hospital for undiagnosed pain, The
suspect told him she had pancreatitis. On 10/09/10, the suspect stopped by his AFH and
told him she was on her way to the pharmacy. It was a brief visit. The suspect told her
father she was not feelingwell. Fle stated she had not looked sick, but he believed her
depression exaggerated her physical pain. The suspect was depressed over her recent
divorce proceedings. The suspect left her father’s AFH and he assumed she went to the
pharmacy. They had nothad any discussion about morphine prescriptions. He could not
remembex exact times but recalled several phone calls exchanged with his son and the
suspect’s ex-husband in an attempt fo locate the suspect. The suspect was locatedin a
park ‘nride Jot. The father drove to the park ‘n ride lot and found the suspect in her car.’
The suspect appeared fo be in pain but was able to operate the car. She followed him. to
her father’s home then was transported fo the hospital and admitted. The father spoke to
the hospital Social Worker and was told the suspect admitted to ingesting morphine that
she had taken from the victim in a failed snicide attempt. The suspect was admitted to
the behavioral health unit of the hospital for one week.

" Suspect in person 1/13/11: The suspect said she was in pain from pancreatitis and
depression. She was very distressed that her husband bad left ber last year with household
" accounts and two young daughters. The suspect explained.that one year ago she had
taken Hydrocodone to commit suicide over her divorce. She was admitted for 4 days on
the psychiatric unit. She then began to see a mental health therapist once per week and
was prescribed an anti-depressant. The suspect stopped seeing the therapist and stopped
taking her anti-depressant medicafion in December, 2009 when her insurance rdn, out.

Two weeks ago she weat to an urgent care at a hospital due to severe pain. The hospital
was nnable to diagnose her pain.

On 10/9/10, in the early afternoon, she took the victim’s morphine. The sospect stated
that the victim did not need her morphine. The suspect described being distraught a

. becanse her ex-tmsband would not help her prepare for an upcoming inspection of the . 290 0 { 1%
AFH. She took the victim’s morphine and placed it in her pocket: She then went to her ..

Gradinaru, Esfera
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# 10~10-28602~ Resident and Clisst Protection Program
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father’s home. The suspect said her father had asked her for some morphine for one of his
residents. When she arrived her father told her no, no, he did not want another resident’s
morphine. The suspect told him she was on her way to the pharmacy. The suspect left her
father’s home and drove towards the pharmacy. On. the way she saw the park ‘n ride and
stopped in that Iot. SHe texted her. ex-husband. He did not answer. The suspect said she
broke the seal and poured some of the morphine into the cap aud ingested it, it tasted
bitter. The suspect then texted her ex-husband again and told him she bad taken and

" ingested the victim's morphine redicine. She asked if she could sleep it off in his
apartment. He responded no, he could not help her. The suspect attempted to sleep in the
car. She said her ex-husband must have called her father because her father axrived and
told her he would follow her to his bouse. The suspect arrived at her father’s and passed
cut. She said the pain became worse and she needed to go the emergency room. Her
brother took her to the hospital. She said she admitted to taking the morphine from the
victim and ingesting it. The suspect stated she did not remember telling the ER staff she
ingested the morphine in a suicide attenpt.

Gradinaru, Esfera
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Suspect Information Sheet

ComplaintNo. 10-10-288602

Suspect Name: Estera Gradoinaru
Aliases: . Un!énowu .
Suspect Address(es): 212 153% Place SE
Bel]evm?, ‘WA: 98007

Phone Number(s): - (4257462273
Social Security ngmba:

 Dateof Birth T2

- Provider License: 547100

Gradinaru, Estera
Seattie OAH # 05-2011-L-1520
RCPP-00000010 -
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Resﬂ_ienf and Client Protection Pr‘ogmm‘

Depariment of Social and Health Services (DSHS)
. Office of Administrative Hearings

Request for Hearing RECE“,’ED '
MAIL THIS FORM TO:  Office of Administrative Hearings
. PO Box 42488 . : h&mmy 16201
Olympia, WA 98504-2488 UAHIENS OF
yupia, WA ) ADMIN s U ”"ﬁgg

Or, FAX fo thisnumber:  (360) 664-8721

I hereby request a ha;xing concerning the DSHS preliminary finding against me. The
msonlamdiqmﬁngfthSHSpreliminaryﬁn‘dingis: .- :

L2009 /08

l’;‘" 4, :’Zy o -
1 :
T was notified of the DSHS preliminary finding on 5_‘7 g//l
g ’ et Date
Please print: . g RN .
Name:_ESTEEZA g}’lzé}:/\ (AR y
— . A5 17
aadess: 242 153 DLUJE . s s
%0 5&&?[’{_&‘

Ciys state, zip Code:_ipllons e A 800
piimetimbec (YK ) W/7-3890

You must notify the Office of Administéetive Hearings if vour address ch
1 : o
. Doyouncedmyassishnm,mintapretermanyammmodaﬁoufaradiﬁbﬂ%tthe _glg
hearing? O ves . "R - NN §§
If yes, what language or assistance? 4 ‘:,3 g g
. . . s - Ao, ) < -
T will be represented by: 1)9 g é/_t%‘
: Name Tt Phoﬁgﬂ\ar. &
: : L 4
Address - : — —~~ £
. o@

MYWVCis: DAJ;izﬁomcy Hlother person DMyself
Your sigaature: g,ﬂmi (M‘WL - Date'g//lljj! ' ' 060112

Gradiinary, Estera
Seattle OAH # 05-2011-.-1920
RCPP-00000001 . X
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SAMPLE

AFH NEGOTIATED CARE PLAN
E o B PROVIDER NAWE - oo o
,LRESIDENTNAM L/?- NF' % ROVIDER NAM ESTE L8 GOLD; ALY
CURRENT DATE DATE ENTERED DATE DISCHARGED )
22007 f YYig/eg G124 2007 |
DATE OF AGE ~ SSN° PRIMARY U}NGUAGE
B&MM’ 9 ENG

Adelle. CBR H, Aaugh

NAME & ADDRESS OF INTERESTED PARTY (GUARDIAN, POA, FAMILY)

b mem . mArY A mmeam = Gt eee |

PR ALY BE. WORK PHONE ;
Bolro Greor wemtn Facrorial Yol se2-/36  |far) B
NAME OF PHYSICIAN OR MEDICAL GROUP F INE( 423 JXe2-73/E 1 EAX
GEovl HTATH, fufl, Modinieied (325 )e83-G77  {ipc)ie2 w402

} PHARMACY NAME 7 BeRavisml Jefenet]

| MEDICAL HISTORY' 1A Comea( T m‘ch\
DeimnenBa Lot lk_[uémfds

Gloyg KCALTH
NAME OF DENTIST OR DENTAL GROUP PHONE House Cak
DP__ECCA ' (204, )326 %578
ADVANCE DIRECTIVE Y.ES i IE:? IF YES, SPECIFY TYPE(S) -

K]
LEGAL DOCUMENTS vss NO IF YE&] SPECIFY TYPE(S)

fo EATTR RUEY

CURRENT WMEDICAL STATUS: g M o Hog f fte

ok, h7ﬂoglyc¢mm, dl,ore.rsx on

SPECIAL INSTRUCTIONS:

T YES -N_O COMMENTS
SPECIALTY NEEDS ] [X] '
DEMENTIA ‘% W De]Ugionss
MENTAL HEALTH || deaqrg&uw
DEVELOPMENTAL. DISABILITY IR :

EMERGENCY EVACUATION - YES NO
’Y&me"mﬂympab g\g@%ﬂ:dma Jfhe/dcentandrar sl 1A BT

SHAESS AN P

gﬂﬁ& {/}"qcoﬁ\\(tw-lw 210

Erelere. Gradinenc I}’u,{ o}

Page 1 )
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CARE AND SERVICES RESIDENT STRENGTHSWHAT WHAT PROVIDER/CAREGIVER/SUPPORT
. RESIDENT PREFERS TO RO PERSON DOES/WHEN & HOW
- . INDEPENDENTLY
COMMUNICATION: .
SPEECH/HEARING/VISION Yes No
Problems with speach & () Qua/ qble - Z’/C'U/ [5}1 " Give alveuyl ample FRue Fo
Dasctlbe: . : Worc( o7 )(‘ﬁfl'é over aommumm/f o ot s
. TV
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CARE AND SERVICES ‘RESIDENT STRENGTHS/WHAT | WHAT PROVIDER/CAREGIVER/SUPPORT
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Nurse Delegated? Yes | B No
Dral Sprays :
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Assessment and Care Plan for ELAINE A. R SRR
- Com;;leted by Bonifa Sylkes RN C.C.M on 9/28/2007 —
Treatments, Therapies, Medicines and Appointments

: p‘kerapie's . . . : J
{J Speech . . '

[ Ocoupstional . L Y \-‘ . [ of
JXPhysical W wheelche ™ {1 TOMWKT 71D add€d)
[E*Mental Health P(YL\'\)D T MuclA H&ouo H‘ﬁjjﬂ’;ﬁi‘ = GWe O vy

O3 Respimtory A ] .
O Cardiovascalar ' ol Holplte rupe™y Comw onco a
. DDadymanagemmtofpam . T E/[/bf,ﬁb . ) "
D Health mosttoring Qm - L
] Range of motion andfor ’ ] . o
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{1 Pressure ulcers

3 Nebnlizer : ] S

- Bomeiwes boe  0f Wl (g o Sop RO engl puttenalrana
| pedcal TrewmentsSiang 3 s, dffam 5 08 Qi @dzs VR Care o R0
O Aleoholand/or drug : . L% Ualp Mkdkd '
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3 Feeding fube 2 7 >
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STATE OF WASHINGTON
DEPARTMENT OF SQCIAL AND HEALTH SERVICES
AGING AND DISABILITY SERVICES ADMINISTRATION *
20425 72nd Avenue S, Sulte 400, Kent, WA 98032-2388

. Statement of Deficiencies/ License #: 547100 Completion Dare
Plan of Correction BELLBVUR ROSEADULT FAMILY HOMRB : November 2, 2010

fagc 1 of 3

“You aze required to be in compliancé with all of the licensing Jaws and regulations af all times to
maintain yoikr adult fami]y home lLicense.

The department has completed data collcctzon for the unannounced on-site complamt
investigation of: 10/13/2010

BELLEVUE ROSE ADULT FAMILY HOME

212153RDPL SE

BELLEVUE, WA 98007

This docurient references the following complaint number: 101028602

The departmen staff that inspected / investigated the adult family home:
Katherine Ander, MN, RN, Complaint Investigator

From: .
DSHS, Aging and Disability Services Administration
Residential Care Services, Region 4, Unit B
20425 72nd Avenne S, Suite 400
Kent, WA 98032-2388 ' : :
(253)234»6020 i -

As a result of the on-site visit(s) the department found that you are not in comphance with the
licénsing laws and regulations as stated in the cited deficiencics in the enclosed report.

éfé‘& W | fI_LJg//n

Residential Cate Services ) Date

’

" T undexstand that to masntain an adule famnily home license I must be in compliance with all the
_ Licensing laws and regufations at all times. . . 0012 @

_ Provider (or Representative) Date

Y~ 12




Statement of Deficiencies/ ' License #: 547100, Completion Date
Plan of Correction ' BELLEVUE ROSE ADULT FAMILY HOME November 2, 2010

Page 2 of 3

WAC 388-76-10020 License--Ability to provide care and services. The provider must have.
the: ’

(1) Understanding, ability, emotional stability and physical health necessary to meet the
psychosocial, personal, and special care needs of vulnerable adulis; and

This requirement was not met as evidenced by:

Based on observation, interview and record review the provider demonstrated that she lacked the
emotional stability necessary to meet the psychosocial, personal, and special care needs of
vulnerable adults by ingesting Morphine (narcotic medication) dispensed for a resident (#1) in
an atternpt to take her own life. Findings include:

Department records show that the home was licensed since 2001 to care for 6 residents. The-
home is licensed to 2 providers (A and B). Provider A is a registered nurse (RN). Provider B is

a spouse co-provider.

HISTORY i
Provider A was first licensed as a prowdcr in 2001. Mcdlcal record review and mtervxew found

that Provider A took excessive amount of medications in a suicide attempt twice before.

Medical records identified that the first atternpt was in 2002 (8 years prior) when she overdosed
on 23 Ibuprofen (over the counter anti-inflammatory medication). The second afteinpt was
October 2009 (1 year prior) when she overdosedon 7 Hydrocodone (narcotic pain reliever). The
- provider was hospztahzcd on the inpatient psychxatry unit after each piior attempt to take hcr

own life.

CURRENT SITUATION: _ _
Observation on 10-13-10 at 8:00 a.m. found 6 residents with significant care needs living in the

home. Medication record review found that I resident (#1) was receiving Hospice services,
which included medications prescribed to manage end-of-life symptorns.

_Observation found that comfort medication included a narcotic, liguid Morphine 20 mg/mt .25 - |
to 0.5 ml every 1-4 bours for pain or shortness of breath. Pill count and medication record
review found that Resident #1 had received po comfort medications yet, The vial of Morphine

was Y% full.

On 10-13-10 Residents were attended by Caregiver D and E, who stated that medications were
given to residents by Caregiver C or Provider A. Caregiver C arrived after 15 minutes, and
stated that Provider A was in the hospital for pain related to a medical condition and depression.
According to Caregiver C, Provider A was taken to the emergency yoom with significant pain on
Saturday 10-09-10 and was still hospitalized. ~

On interview 10-18-10 Provider A stated: She went to the hospital Saturday 10-09-10 because
she was in a lot of physical and emotional pain. The provider had Resident #1's vial of )
Morphine in her pocket. The provider stopped at a local Park-and-Ride and ingested a half cap-
full of Resident #1°s Morphine and then texted Provider B on her cell phone about what she had
- done. Provider B called Caregiver C who came to the Park-and-Ride and took her back to his
AFH. The pain was so severe that she passed out and was taken to the hospital by her relative.

Provider A used a resident’s narcotic medications to treat her own emotional and physical pain

000121



Swatement of Deficieacies/ License #: 547100 Completion Dare
Plan of Correction  * BELLEVYUE ROSE ADULT FAMILY ?YOME November 2, 2010

Page 3 of 3 .

_ instead of developing and using appro;;riatc coping strategies and resources.

WAC 388-76-10490 Medication disposal -- Written policy--Required. The adult family
home must have and implement a written policy addressing the disposal of unused or
expired resident medications. Unused and expn-ed medication must be disposéd of in 2

safe manner for:
(1) Current residents living in the adult famﬂy home; and

(2) Residents who have left the home.

This requirement was not met as evidenced by:

Based on observation, interview and record review the provider.failed to follow facility policy
regarding disposal of medications for 1 of 6 sample residents (#2). Th:s placed the resident at
risk for ingesting expired medication. Findings include:

Facility policy states that unused medications should be taken to a local pharmacy or safely
disposed with specific directions on how to do that. .

Observation on 10-13-10 at 09:20 a.m. noted 2 % full bottle of Promethazine with Codeine
dispensed 03-10-08 (discard by 03-10-09) prescribed to Resident #2 in the locked medication
cabinet. Promethazine is used to treat allergy syraptoms such as itching, TUnDy nose, sneezing,
itchy or watery eyes; hives, and itchy skin rashes. Codeine is a narcotic pam medxcatxon Wthh

can be used to suppress cough.

On intefview 10-18-10 the provider stated that she usually cleans out the médication drawer of
old/expired medication twice yearly, but she must have missed Resident #2°s cough syrup.

Attestation Statement

1 hereby certify that I have reviewed this report and have taken or will take active measures
to correct this deficiency. By taking this action, BELLEVUE ROSE ADULTFAMILY
HOME is or will be in compliance with this law and / or regulation on :
. (Date)_- ; . In addition, I will implement a system to monitor and ensure

. -continued compliance with this cited deficiency.

Provider (or Representative) . Date

600122
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IN THE SUPERIOR COUR.T OF THE STATE OF WASHINGTON MAI LED

O 4
IN ANI? FOR THE COUNTY OF KING JUN 29 2012

ESTERA INAR

GRAD v, DSHS

V. Cause No. 12-2-17504-7 SEA
STATE OF WASHINGTON, NOTICE OF FILING VERBATIM REPORT
DEPARTMENT OF SOCIAL OF TAPE RECORDED PROCEEDINGS
AND HEALTH SERVICES,
Respondent.

The Respondent, State of Washington, Department of Social and Health Services,
hereby files the attached Verbatim Report of Tape Recorded Proceedings for DSHS Docket
No. 05-2011-L-1920 for the hearing held on August 24, 2011 in the above-entitled matter.

MAILED on June 29, 2012.

Ann V. Williams
Legal Secretary

Board of Appeals
Dept. of Social & Health Services
PO Box 45803
Olympia WA 98504
(360) 664-6100
NOTICE OF FILING OF VERBATIM REPORT
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BEFORE THE WASHINGTON STATE OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF SOCIAL AND HEALTH SERVICES

ORIGINAL

DOCKET NO.: 05-2011-L-1920

IN RE:
ESTERA GRADINARU,

APPELLANT.

VERBATIM REPORT OF PROCEEDINGS
(FROM TAPED PROCEEDINGS)

BE IT REMEMBERED that the foregoing proceedings were
taken from the hearing in the above-referenced matter heard on
August 24, 2011 before Administrative Law Judge Carolyn L.

Pinkett.

Appellant Estera Gradinaru appeared and was represented

by Timothy Leary, Attorney at Law.

Angela Coats-McCarthy, Assistant Attorney General,

appeared on behalf of the Department of Social and Health

CATHERINE M. VERNON & ASSOCIATES, LLC -
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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Services.

Travis Yonker and Justin Gillette observed the

hearing.

Appearing as witnesses were: Kathy Ander and Mary Moran.

Proceedings Transcribed by: Marisa Walker
WHEREUPON, the following proceedings were had and done, to

wit:

CATHERINE M. VERNON & ASSOCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 98407 -~ (253) 627-2062
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EXHIBITS
ID AD REJ
Ex. 5 through 12 ) 6 8
Ex. 13 Statement of Deficiencies 37 38

CATHERINE M. VERNON & ASSOCIATES, LLC

~ 3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062




Page 4 of 73

WITNESSES
Pages
{ESTERA GRADINARU}
Direct Examination (Dept) 15-16
{KATHERINE ANDER}
Direct Examination (Dept) . 17-34
Cross Examination (Appl) 34-52
Redirect Examination (Depé) 52-55
{BMAR¥ MORAN}
Direct Examination 56-68
Cross—-Examination 68-70

CATHERINE M. VERNON & ASSOCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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JUDGE PINKETT: We're on the record in the matter of
the Bellevue Rose Adult Family Home, 12-2010-1-2274, and
Estera Gradinaru. Docket Number 05-2011-L-1920. Today is
August 24, 2011. My name is Carolyn Pinkett. 1I'm an
Administrative Law Judge. I work for the Office of
Administrative Hearings. The parties in both cases are
appearing at the Office of Administrative Hearings in
Seattle, Washington. Present today are the Appellant,
Estera Gradinaru. She is represented by attorney, Timothy
Leary. Also present in the room is Angela Coats-McCarthy,
an Assistant Attorney General, Justin -- who is
represenfing the client —- Agenéy in this case, Justin
Gillette, a law clerk who is observing the proceeding,
Travis Yonker, an AAG, who is obsefving the proceeding, and
Mary Moran who is here as the State's client --
representation of the State -- worker's administrative
client.

So I was handed some paperwork this morning related to
the adult family home case. And it's a stipulation and an
Order of Dismissal. Do either one of you have the original
with you, or was that_mailed?

MS. COATS-MCCARTHY: Your Honor, I -- I believe that
was mailed --

JUDGE PINKETT: Okay.

MS. COATS-MCCARTHY: -- so I think Liisa Peterson has

CATHERINE M. VERNON & ASSOCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 58407 - (253) 627-2062
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the original.

JUDGE PINKETT: Yeah. Lisa Peterson is the AG?

MS. COATS-MCCARTHY: Correct.

JUDGE PINKETT: And she has my name as Barbara
Pinkett. TI'll be talking to her. Okay. So it appears
that one case has been resolved by agreement of the
parties. And I will issue an order on that case. And
we're here today on the CNA, or resident client protection
case, which ends in 1920, is that correct, Ms. Coats-
McCarthy and Mr. Leary?

MS. COATS-MCCARTHY: Yes, Your Honor.

MR. LEARY: Yes, Your Honor.

JUDGE PINKETT: So with that in mind, I'd like to
first, um, ensure that Mr. Leary and his client have
received the State's exhibits, um, and supplemental witness
list for 1920. The Exhibits are identified as seven,
eight, nine, ten, eleven, and twelve. And had you also for
that case number, planned to submit the exhibits One
through Six?

MS. COATS-MCCARTHY: Uh, some of them, Your Honor.
Mr. Leary and I discussed what exhibits would be necessary
for this case, and have come to an agreement on exhibits.

JUDGE PINKETT: Okay. And that is?

MS. COATS-MCCARTHY: Exhibits Five through Twelve.

JUDGE PINKETT: Okay. So you have no objection if

CATHERINE M. VERNON & ASSOCIATES, LLC )
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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five through twelve are admitted, Mr. Leary?

MR. LEARY: Sort of. Well -- well, here's —— I
understand it's hearsay that (Inaudible) came to the
proceedings, and that Your Honor's decision can't rest
solely on something that is establishéd by hearsay.

JUDGE PINKETT: Uh-huh.

MR. LEARY: So I understand these exhibits are
admissible. There is certain portions of it that are
completely hearsay without a hearsay exception to it. Um,
so I would just -- rather than objecting to hearsay, I
don't have any objection if the foundation to witnesses is
referenced, and I don't believe that the decision is going
to rest solely on exhibits, but I just like putting that on
the record.

JUDGE PINKETT: Uh-huh.

MR. LEARY: You know? I believe that the State's --
the Department's case will be establisﬁed through Mary
Moran and Kathy Ander, and they will reference those
exhibits. So I just put that out there. I don't have an
objection formally to the exhibits.

JUDGE PINKETT: Okay. So it sounds like what you're
telling me is you don't have an objection to their
admissibility, but you would be making an argument at the
end as to the weight I should be giving some of these

exhibits because of the hearsay they contain.

CATHERINE M. VBERNON & ASSOCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Page 8 of 73

MR. LEARY: Exactly.

JUDGE PINKETT: All right.

MR. LEARY: {Inaudible).

JUDGE PINKETT: Five through twelye are admitted. So
here's my question. It doesn't appear that .the facts are
objected to. Why don't I have stipulations. Mr. Leary?
Ms. Coats-McCarthy?

MS. COATS-MCCARTHY: I don't know, Your Honor, why we
don't have a stipulation in this case.

JUDGE PINKETT: It -- it -- it appears that --

MS. COATS-MCCARTHY: I mean --

JUDGE PiNKETT: —- the crux of the State's case, when
I look at their letter, which is Exhibit Seven, is the
incident. "You were the owner of the Bellevue Rose Adult
Family Home. You financially exploited a vulnerable adult
who was a resident in your home, when you took the
resident's morphine medication for your own use.”

MR. LEARY: There is, I believe, additional facts I
want to elicit. There is -- I believe the State is calling
two witnesses. There's additional -- I don't anticipate it
taking very long, but I think that there is a dispute as to
whether or not the facts, which are in large agreement,
from our position, still do not amount to financial
exploitation.

JUDGE PINKETT: And that's my second gquestion. It

CATHERINE M. VERNON & ASSOCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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seems like a legal argument. Even if the facts in the
letter are true, where's the law to support this use of
financial exploitation. I'm interested in legislative
history. 1I'm interested in case law. I'm interested in
having briefs, especially from the Department that support
the usé of this incident to claim that the Appellant
financially exploited the resident in her home.

MR. LEARY: The parties had talked about doing written
closing arguments. And so that would be our request to be
able to, uh, provide that iﬂformation to Your Honor.

JUDGE PINKETT: Okay. So it seems like it would make
more sense to have the Appellant go first.

MS. COATS-MCCARTHY: Well, I -- Your Honor, I -- the -
- the Appellant did not submit any witness, or an exhibit
list: Actually, Mr. Leary misstated the -- what the
State's presentation of the case, and certainly the State
planned on calling Ms. Gradinaru as their first witness.
You're right.

MR. LEARY: B2And we had also previously discussed the
fact that Ms. Gradinaru does have a 5th Amendment
privi;ege, given the allegations that she would be -- and I
gave advance notice saying that she would be exercising her
5th Amendment privilege to not testify.

MS. COATS-MCCARTHY: And that's correct, Your Honor.

I just want to get it on the record that that's what she

CATHERINE M., VERNON & ASSOCIATES, LILC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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chooses to do.

JUDGE PINKETT: Okay. So that's true as of January
3rd. There could be a problem there. Although this is --
I'm looking for -- a year ago. Do you know whether it's
being investigated by the prosecutor's office?

MR. LEARY: It -- it's still within the statute of
limitations.

JUDGE PINKETT: Okay. ©Okay. Just a second. Then it
makes sense why there's no stipulation. O0Okay. Um, what
witnesses -- I have your supplemental witness list. Mr.
Leary iﬂdicates that it appears that you are just planning
to call two witnessés?

MS. COATS~MCCARTHY: Uh, yes, Your Honor.

JUDGE PINKETT: And that would be Ms. Moran, would be
one.

MS. COATS-MCCARTHY: Ms. Moran and also Kathy Ander.

JUDGE PINKETT: Uh-huh.

MS. COATS~-MCCARTHY: The absence of her testimony will
be admission by a party opponent, Ms. Gradinaru, that she
made to them. -

JUDGE PINKETT: Okay.

MS. COATS-MCCARTHY: And that would be the focus of
her testimony.

JUDGE PINKETT: Okay. Let's see. All right. Um,

would either party like to make an opening statement?

CATHERINE M. VERNON & ASSQCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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MS. COATS-MCCARTHY: Sure, Your Honor.

JUDGE PINKETT: You don't have to. You can waive it,

but --

MS. COATS-MCCARTHY: No, I -- just -- just to explain
what the, um -- how the State intends to proceed in this
case.

JUDGE PINKETT: Okay.

MS. COATS-MCCARTHY: It —-- the finding is for
financial exploitation. 'What the evidence is going to show
is that Ms. Gradinaru admitted to taking the medicine of
Elaine, who was a resident of her adult family home at the
time that she took the medication. She admitted to
multiple state investigators that she did, then -- ingested
the medication. There might be some disputé'as to her
reason for why she ingested that medication, but the
State's position is that it does not matter for the finding
of financial exploitation, which is the (Inaudible) of
illegal or improper use of the property of a vulnerable
adult by any person for that person's profit -- or for any
person's profit or advantage if it's not for the vulnerable
adult's profit. And that definition is spelled out in
Exhibit D7, the Department's Notice letter.

The —-- I think the evidence will be pretty
straightforward. As Mr. Leary stated, the State has been

notified that Ms. Gradinaru will be taking the 5th

CATHERINE M. VERNON & ASSOCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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Amendment -- asserting her 5th Amendment right, which as --
as you know, in a civil hearing, is a negative inference
against Ms. Gradinaru relative to the facts. And when all
the facts are considered, miscoﬁduct, while (Inaudible),
does equate to the definition of financial exploitation
under RCW 74-34-0207.

JUDGE PINKETT: Okay. And Mr. Leary, did you wish to
make an opening?

MR. LEARY: Yes, Your Honor. From the Appellant's
perspective, this has nothing to do with financial
exploitation. The Department granted £he ¥esident RCS in
the adult family home licensing proceeding, talked about
care and services, and whether or not Ms. éradinaru was
appropriate and able to handle running an adult family
home. There was no discussion of theft or financial --
based on these very same facts. I think that the statute,
as applied by the resident client protection program,
applying financial exploitation simply does not fit these
facts. If the medication was not taken for Ms. Gradinaru's
profit or advantage, I just don't see how any application
of the facts gets you there. With respect to the negative
inference, you know, oftentimes when there is a dispute as
to what happened, and there's conflicting theories, there
can be a negative inference drawn from somebody exercising

5th Amendment privilege. Here, there isn't -- that

CATHERINE M. VERNON & ASSOCIATES, LIC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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negative inference doesn't amount to anything because there
really is little in dispute. She was admitted into a
psychiatric hospital after this incident. I think it's
very clear what was going on. There's a history
demonstrated in Exhibit Six of previous suicide attempts,
and so while I understand the Department's position to want
to protect wvulnerable adults, this simply does not fall
into the purview of the Resident Client Protection Program.
Theft of medication in other coentext, um, could potentially
fall within this, but given these facts, it is
misapplication, and the findings should not stand.

JUDGE éINKETT: Okay. Did you wish to call your first
witness?

MS. COATS-MCCARTHY: Your Honor, in terms of -— in
terms of -- I think --

JUDGE PINKETT: You do.

MS. COATS-MCCARTHY: I do. I weould like to call Ms.
Gradinaru just to have it be official on the record that
she is asserting her 5th Amendment right.

JUDGE PINKETT: I think that's the procedure, but I --

MS. COATS-MCCARTHY: So I would like to call Ms.
Estera Gradinaru.

JUDGE PINKETT: Okay. Ms. Gradinaru, could you raise
your right hand please? Do you swear or affirm the

testimony given today will be the truth?

CATHERINE M.’ VERNON & ASSOCIATES, LLC
3641 North Pearl Street, Building D, Tacoma, WA 98407 - (253) 627-2062
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MS. GRADINARU: Yes. I'm taking the 5th.

JUDGE PINKETT: I think you -- it's been a long time,
but I think the procedure is, is that Counsel asks you
questions, and then you can privately confer with Mr. Leary
about how you shéuld respond, and he will probably advise
you as to how you should respond. And I think itx-— isn't
it each question, or is it just a blanket? Uh, spe has to
ask the gquestions for this to work.

MR. LEARY: I mean, I think that she has a 5th
Amendment coverage for every single question as to --

JUDGE PINKETT: What her name is?

MR. LEARY: Well, beyond -- she's already answered
what her name was, or I thought she already did. But in
terms of involvement in the home, access, and that, I mean,
virtually everything is going to potentially (Inaudible).
So I mean, we could go through the exeécise, you know, for
half-an-hour, or whatever. There's 27 questions, and
(Inaudible) each one. But I think for speed purposes, I
think she has a 5th Amendment privilege to just about
everything that is a relevant questién beyond her name.

JUDGE PINKETT: But she has to assert it, and I --
it's been a long time since I've had the 5th asserted in a
—~- a administrative hearing, but I believe the State gets
to ask the question, and she has to assert the privilege.

Am I wrong on the law here?
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MS. COATS-MCCARTHY: Your Honor, I -- I think that's
the way that it's typically done, and I -- I do believe
that there's probably going to be a point in gquestioning
where probably any further question that I ask would likely
be covered, and certainly I don't want to drag this out.
But in terms of, you know, basic questions of is Ms.
Gradinaru an adult family home provider, what's her
qualifications for that, you know, I don't think that that

alone is covered by the 5th Amendment. WNow, certainly --

~you know, I -- I'm -- if -~ if -- if that -- if (Inaudible)

is that.it's covered, then I guess I just want to make it
very clear that every single set of gquestions -- you know -
- but he —- his position is that every single question that
I would ask, even in that vein, would be'covered by the 5th
Amendment.

JUDGE PINKETT: So why don't we make clear for the
record who you're questioning first.

MS. COATS-MCCARTHY: Okay.

DIRECT EXAMINATION

BY MS. COATS-MCCARTHY:

Q. Are you Estera Gradinaru?

A. Yes. (Inaudible).

Q: Ms. Gradinaru, can you please state and spell your
name?

A: E-S-T-E-R-A and Gradinaru, G-R-A-D-I-N-A-R-U.

CATHERINE M. VERNON & ASSOCIATES; LLC
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Q: Ms. Gradinaru, are you familiar with the Bellevue Rose
Adult Family Home?

MR. LEARY: I think she has some (Inaudible).

JUDGE PINKETT: Okay. Okay.
Q: So you think that that's going by the (inaudible)?

MR. LEARY: I do.

é: Okay. It =-- it -- I mean, obviously, if -- if that
basic of a question is géing to have the 5th Amendment
asserted, Your Honor, I -- I think we should just accept
the 5th Amendment as a blanket assertion for every question
I'm going to ask.

JUDGE PINKETT: Okay.

Q: If we can't even address the adult family home.

JUDGE PINKETT: All right. I'm not going to require
her to testify, and possibly incriminate herself, since the
alleged facts on -- if memory serves, could result in a
criminal charge. So you can argue at the eﬁd of the day-
how that effects the Appellant's position.

. MS. COATS-MCCARTHY: Let me just see if Kathy_Ander is
here, Your Honor.

JUDGE PINKETT: Okay.

MS. COATS-MCCARTHY: Well, actually, it's -- I'm
assuming that Ms. Gradinaru is excused from the witness
stand?

JUDGE PINKETT: She is excused. Now I need to find a
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place for Ms. Ander. Could you two scoot down, please?
MR. LEARY: Sure.

MS. COATS-MCCARTHY: I told Ms. Ander 9:30, so she'll

JUDGE PINKETT: Oh. All right.

MS. COATS—MCCARTEY: -- (Inaudible).

JUDGE PINKETT: I'm going to go off the record for a
couple minutes.:

(OFF THE RECORD)

JUDGE PINKETT: We're back on the record in the matter
of Estera Gradinaru, Docket Number ending 1920. Joining us
in the hearing room is Katherine Ander. No discussion of
the case occurred in my presence while we were off the
record. Are you, Ms. Coats-McCarthy, planning to call Ms.
Ander to testify at this time?

MS. COATS-MCCARTHY: Yes, Your Honor.

JUDGE PINKETT: Okay. Ms. Ander, could you raise your
right hand, pleése? Do you swear or affirm the testimony
given today will be the truth?

MS. ANDER: I do.

JUDGE PINKETT: Okay. Go ahead.

DIRECT EXAMINATION

BY MS. COATS-MCCARTHY:

Q: Ms. Ander, can you please state and spell your name for

the record?
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L4

A: My name is Katherine Ander, K~A-T-H-E~R-I-N-E A-N-D-E-
R.

Q: Ms. Ander, where are you currentl§ employed?

A: I work for the Department of Social and Health Services
in the Residential Care Services Program, which is a
subsidiary under Aging and Disability Services.

Q: What are your job duties with Residential Care
Services?

A: I'm a community complaint investigator. That means I
investigate complaints that come through our hotline for
our licensed boarding homes, and adult family homes.

Q: Are you familiar with Estera Gradinaru?

A: Yes.

Q: How are you familiar with her?

A: I investigated a complaint at her licensed adult family
home.

Q: And what is the name of her licensed adult family home?
A: Bellevue Rose.

Q: Okay. Now, in terms of her position at the Bellevue
Rose Adult Family Home, what is Ms. Gradinaru's position at
the Bellevue Rose Adult Family Home?

A: She's the licensed adult family home provider.

Q: Now, when you --‘uh, what complaint were you assigned
to investigate at the adult family home?

A: I received a complaint from our hotline that reported

CATHERINE M. VERNON & ASSOCIATES, LLC
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that Ms. Gradinaru had ingested medication that belonged to
a resident in a failed suicide attempt.N

Q: What -- how did you initiate your investigation?

A: All investigations that are assigned are initiated in
the same way, is that I look at the history of the homé
(Inaudible) with the license administering. I méke an
investigation plan. By that, I identify what I'm going to
observe, what records I'll review, and what questions I'll
ask of staff and residents. And so I formalize that in a
written document. I then plan an unannounced visit,
generally during the working business hours, unless there's
extenuating circumstances. So I received this report on
the 12th of October of 2010, and visited the home .at 8:00
a.m. the 13th of October.

Q: Okay. When you went to the home on the 13th, what did
you observe?

A: 1 observed six residents present with two caregivers
and staff. And the investigative complaint what I was
wanting to observe mainly is there any resident that
appears to be in pain that might not be receiving pain
medication. At the point I receive a complaint, I don't

know what the circumstances are, so I'm trying to determine

is this a drug diversion? Typically that's what -- what is
-- the -- when this type of complaint comes in that a
provider is using medications, what -- we are thinking
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there might be an addiction issue, and you're -- you're
looking is their drug diversion, so are the residents not
receiving care? So first off, I wanted to make sure thét
the residents were receiving care, and were -- you know,
hygienic, and -- and not in pain. Uh, I wanted to identify
for my sample any residents that have prescribed narcotic
medication, so that I could sample those residents and make
sure, for the pills, were the proper amounts dispensed,
used for that person, and not used for another person.
Anyway, that's how I devise a sample. And so &hen I -~
what I discovered in the home that all the residents
appeared cared for. Two caregivers were in attendance, and
there was one resident that was prescribed narcotics that
were dispensed in-home. None of the other five residents
h;d even prescriptions.

Q: Now, in these proceedings, I -- I'd like you to only
use the first name of the resident (Inaudible) that we
might reference. And that one resident who was.prescribed
nércotics, what was her name? .

A: Elaine.

Q: What type of narcotics was she prescribed?

A: Elaine was a resident that was on hospice services. So
what she was.prescribed —- they're what's called comfort
medications. These are medications that are used to

mitigate the end of life symptoms that might -- in -- in
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the process of actively dying. For example, shortness of
breath, anxiety medication. So there's a -- a range of
medications that are prescribed. The narcotic that's
generally prescribed is morphine. This is generally liquid
morphine in a concentrated form that's to be put under the
tongue. Usually people that are actively dying can't
éwallow, or take a pill, or -- it's what you want
(Inaudible), and a (Inaudible) morphine will get to the
bloodstream when it's under the tongue right away, as
opposed to chopping up a pill, and (Inaudible).

Q: Was Elaine prescribed morphine?

A: She was.

Q: Did you observe Elaine's comfort medication?

A: fes.

Q: Okay. What did you see upon observing those
medications?

A: It appeéred that the comfort medications were unopened
except for the morphine. There was, I think, 16 cc
dispensed, which is not a very largé amount, but it's a
concentrated form. I believe it was 20 mg/mL. The
prescribed dose was 1/4 to 1/2 of a cc/mL under the toéngue

as needed. And then I observed there was pretty much that

. amount., I -- I -~ the wvial was -- it was a dark brown

vial. It wasn't graduated, so I could see, oh, there's a

cc missing, or three cc missing. It was simply a vial that
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was to have the liquid in the bottle.

Q: Okay. Now, you -- you stated that it was -~ did you
look into whether Elaine had required any morphine?

A: I did.

Q: What did you -- uh, what did you find?

A: She did not require any of her end of life medication,
and I confirmed that by looking at the medication recofd.
(Inaudible} had been documented as given. I observed the
resident to see if she was having any pain'or discomfort
that would have necessitated a medication dose. And I
talked to the hospice nurse, and the caregiving staff, just
in general, "How -- how's she doing, and so forth."
Because I'm just there for giving a snapshot in time. But
no, she-had not required any. And then I spoke with the
provider, and she confirmed that Elaine had not required
any of her comfort medications yet.

Q: Now, when you state that you talked to her provider,
who are you referring when you use the term her provider?
A: Ms. Gradinaru.

Q: Now, after going to the home, and observing the home,
what did you do next in the course of your observation?

A: Well, Ms. Gradinaru was hospitalized. She'd had a
distressing event. She'd had a -- a failed suicide
attempt. She was in receiving some mental health services.

And so I needed to get some specific information from her
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to find out, well, did she take the morphine, or not t;ke
the morphine? What were the circumstances? Why was that
done? And I -- I could -- really want to get that
information by speaking to her, and I elected to not bother
her while she was hospitalized, receiving mental health
services. I thought that that was unwarranted. I wanted
to wait until she was discharged from the hospital so she
could focus on her recovery.' I determined from my initial
investigation that there was not a drug diversion. T
wasn't worried that there was resident care issues. I just
needed to figure out what happened with the allegations.

So I waited until her discharge, and then I spoke with Ms.
Gradinaru on the telephone. '

Q: And what did Ms. Gradinaru tell you?

A: Ms. Gradinaru said that she was in distress. ‘She
started out by talking about her divorce, and that she had
physical pain from pancreatitis, and'she was hurting, and
she wanted the hurt to stop. So she had -- it -- it was an
odd story, to tell you the truth, because what she said is
that her father owns and operates an adult family home,
which is just down the street, and he had had a patient who
was actively dying, and was using the comfort medication,
and he was running out. And so she -- he asked her to go
to the pharmacy to obtain more morphine for his patient how

was actively dying. So what she did is she put the
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morphine from Elaine's comfort kit in her pocket, and then
went to the pharmacy. Before getting to the pharmacy, or -
- she wasn't clear about where -- I found out later it was
at a Park and Ride, but she said that she was in a parking
lot, and she ingested some of Elaine's morphine, about a
cc. Not very much, but a cc, which'would have been about
20 mg, which is a good solid dose of morphine ~- and then
texted her ex-husband to say that she'd done this.

The ex-husband then called the father, John, and he
came to get his daughter. And then she went back to the
home. (Inaudigle) went back to the adult family home,
where she replaced Elaine's morphine in the comfort kit,
and then was in quite severe pain, when she collapsed, or
fell to her knees, or —-- in -- in the driveway, and her
brother took her to the hospital.

Q: Okay. Héw much did -- how much morphine did Ms.

Gradinaru tell you that she took?

A: She took ~-- she said she took a half a capful, or about
one cc --

Q: Okay.

A: ~-- which would be 20 mg.

Q: Thank you. How —-- what is 20 mg relative to the dose
prescribed for the dying patient?
A: That's twice.

Q: BSo it was at least double the dose?
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A: Yes. And so you remember that the dying person can
only tolerate a little bit of liquid in their mouth, so the
-— that's why -- that's a concentrated form of morphine,
and so what —-- the prescription is for 1/4 to 1/2 of a cc.
And then Ms. Grédinaru took about twice that much for a
total of 20 mg of morphiné, which is a good, significant
dose of oral morphine. 1It's not enough to cause death, but
it's a -- it -- it is a -- it will make you freaky, and
will certainly address any pain you have. .

Q: Now, Ms. Ander, £ don't believe I -- I -- I touched on
this earlier, but what are your qualifications for this
positioned

A: Uh, I obtained é registered nursing license in 1980. I
had, at that time, an Associate's Degree in nursing from
Bellevue College. I then completed a Bachelor of Science
in Nursing from University of Washington in 1990, a
Master's Degree in community health nursing from the
University of Washington Schoql of Nursing in 1993. I then
completed an advanced practice private nurse certificate
from the University of Washington private nursing program
in 2008. I also have training in basic investigative, um,
techniques, as well as advanced complaint investigative
training, as well as I attend annual conferences and
education events to keep myself curxrrent. I've had

department training in healthcare as well as in the --
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relevant facilities care. Actually, not (Inaudible) care.
Q: Now, you -- you've spoken several times about different
doses of morphine. How are you familiar, uh -- or are you
familiar with morphine as a drug?

A: Yes, uh, that ~~ the first 13 years in my career, I
worked in a hospital setting, and that was ranging from
pediatric to adult care, uh, in adult medical-surgical
area. And so I'm so old that when we started we were doing
hypodermic shots, and at that time, it was -- ten to
fifteen mg by intrémuscular injection would be a standard
postoperative dose. I've also worked in pediatric care,
and so forth. Of course, it's -- it's graded on the weight
of the child.

Q: Now, after, uh, you sboke with the provider, uh, and
she told you, uh, her version of events, what did you do
next in the course of your investigation?

A: What I did is I spoke to my supervisor, (Inaudible)
Rasmussen, and I we spoke to the -- the enforcement office
with Janice Sherman, to talk about what should be done
because this is -- I was able to confirm the allegation,
which was that the provider did ingest morphine that
belonged to a resident in her care. And, uh, in addition,
it was an emotion —-- that she took it, not for an addiction
reason, but for emotional distress. And that was an

alarming on, uh, just a number of levels, is that it's not
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a -- the standard, or -- or healthy coping mechanism. She
had full access to the range of medicatigns in that home.
If this was a gesture, then she would haée full access to
complete such a, um, intent._ She, uh, also -- this speaks
to somebody who'; had distress emotionally, and is
responsible for the care of six vulnerable adults. It
doesn't, uh -—- we were concerned about that, and that is
she fully present and able to address those resident's care
needs when shé, personally, was so distressed. And what we
did is we put a temporary condition on the license pending
the (Inaudible) investigation that she not have -- she be
supervised at all fimes in the home because she lived in
the home. She lives in the basement of the home, and the -
- the care occurred on the main level of the home -- the
street level of the home, but she lives with her family in

the lower level. So she needs:-to have somebody in

-attendance 24 hours a day, and that she not have access to

medication.

So that was -- that's what we did.
Q: And after ybu -- you said you got (Inaudible)
completioﬂ of your investigation, what did you do next in
your investigation?
A: Well -- well, what I wanted to do is get specific
information about Ms. Gradinaru's medical history, or

psychiatric history in relation to this gesture -- this
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event -- where she took the resident's morphine, so that I
could -- we could find out all -- we're concerned again
with resident safety. So we.need.to know how safe was Ms.
Gradinaru, what was her mental health conditions
(Inaudible) professionals. That's not the work that we do.
Her doctor will do that, so I needed to, look at some
medical records. And so I went to the home a second time
on the 19th, and obtained a written consent, so that I
could go to the hospital and review her medical records.
And when I reviewed her medical record, I found that this
is not the first attempt. This is the third attempt. This
is the first time Ms. Gradinaru has used a resident’'s
medication, but she had previously used her own medications
twice in suicidal gestures.

Q: Could you, please, turn in the exhibit notebook in
front of you to Exhibit 5? Do you recognize this document?
A: I do. |

Q: What is it?

A: This is the medical record from Estera'Gradiﬁaru from
Silver Lake Hospital with the admission date of 10/12,
discharge date of 10/18, and her doctor's name, and.then it~
talks about the history (Inaudible}.

Q: What -- you said that you, uh, reviewed some of the
various medical records. What was this particular medical

record in reference to?
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A: When Ms. Gradinaru had taken the resident's morphine,
and her brother drove her to the‘hospital, she was at first
admitted mediEally, since there was a suspicion of
pancreatitis, or ~- or some medical issue, and it was there
that she spoke to the hospital staff about her psychiatric
distress, and that she'd injected the medicine in a -- in a
suicide attempt. So she was from there admitted to the
mental health ward. And so this is what's called a History
and Physical. This is generally what I ask for when I'm
asking for medical records because it summarizes the
hospital event. So this is the hospitalization from this
evené.

Q: And by this event, are you referring to the incident
that you were investigating where Ms. Gradinaru ingested
the morphine of a resident?

A: Yes.

Q: Okay. Will you please turn to, uh, document six? Do
you reccgnize this document?

A: Yes.

Q: What is it?

A: This is a dictated report for Ms. Gradinaru. TIt's-
dated -- two dates —-- 10/25/2010, which is a note, and it's
also 10/6/2009, which is' from a year earlier when Ms.
Gradinaru had had a suicidal ideation, and had a -- taken

an overdose, it says, of seven oxycodone tablets. This is
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a narcotic medication -- pain medication. Uh-huh.

Q: How did this particular medical document inform your
investigation?

A: This is the particular information around previous
events where Ms. Gradinaru has been psychically distressed,
and used an overdose of medication to address that. And it
speaks to her, um -- you knéw, the -- the Department is
concerned about the —-- the physical as well as the
emotional health of providers to meet the needs of
vulnerable adults in their care. And this speaks to Ms.
Gradinaru's emotional health.

Q: Now, after you reviewed these medical records, how did
you complete your investigation?

A: Well, I spoke to Ms. Gradinaru again, and —-- well, I
actually talked to her because when I -- when I heard about
the three attempts, I thought, "Oh, I need to know more
about that (Inaudible).™ And she had mentioned, I think,
that she had taken ibuprofen, and had taken Wellbutrin,
which is an antidepressant, in these previous attempts.

And when I got the medical records it was, "Oh, this is
oxycodone." That's a narcotic pain medication, not your
antidepressant medication, which {Inaudible) from the
verbal report and the medical report. So I wanted to speak
to her again, and clarify those things. So I -- I spoke to

Ms. Gradinaru again. Uh, I spoke to her father, John
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Curtis, because, um, there is a -- a legal side of the
investigation, so I wanted to make sure that this is not a
common practice in their homes to share morphine between
patients, which would be absolutely not acceptable. And he
assured me that this had never happened. It was never his
intent, and it was Ms. Gradinaru's choice to put the
morphine in her pocket. It was not his. He did not
request her to do this.

So I had a side investigation into, uh -- I spoke to
family members because I wanted to find out, um, how Ms.
Gradinaru, uh, presented in the home. The residents in the
home -~ I spoke to one. And he was a lovely gentleman, but
he just was —-- due to dementia -- wasn't able Fo really
give me spécific information, and the other residents were
quite cognitive-impaired. So I couldn't rely on resident
reports of how Ms. Gradinaru functions. So then I talked
to family members. I spoke with family about -- and
Melissa, the hospice nurse, and about is she cheerful in
the home? Would she provide care? I mean, what is — what
is demeanor. And that ~-- I wanted to find out again about
her emotional health and ability to provide care and

services. So, um, I made those kinds of calls, and then

.put everything together. The rewrite of the document

(Inaudible) deficiencies. And what it does is reference

the regulations, and then how the provider failed to meet
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the regulations. And so what -- what generally happens
with the writing process, you start in one direction, and
then you write, and it's reviewed, and it's revised. And
so I went through that process. And so I was doing those
kinds of activities to complete the investigation.

Q: Okay. So once the investigation was completed, and the
Statement of Deficiencies was reviewed and finalizéd, what
was the result of your investigation?

A: The result was the Department revoked the adult family
home license, and placed a condition with regards to Ms.
Gradinaru's contact with med;cations in the home. Ms.
Gradinaru is a registered nurse. And so that license
allows her to delegate the nursing tasks, like medication
administration and treatment. And she had dong that for
her home, and I believe her father's home as well. And
it's a -- a common practice in adult care homes. So, uh,
we did not want her delegating to her staff in regards to
medications, because that would put her in contact again
with p.r.n. narcotics if they're prescribed.

So she had a condition that was placed on the license,
the revocation, and stop placing of admission --
admissions, which goes hand-in-hand with pain medication.
You can't be admitting people to a home that's been
revoked.

Q: And the —-- what was your role in terms of revocation?
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A: I wrote the Statement of Deficiencies. Generally
speaking, I don't go to the home to deliver them. It’'s
usually done by my supervisor and another staff person.
And that's the point is to -- to deliver the document, and
talk calmly about the -- the Department’'s action, and what
happens when the inyestigator goes, sometimes there can be
some emotional like, "What did you do to me? You closed my
business.” BAnd that's not where the focus needs to be.
Our focus is to the residents, with their safety, and that
this is a Department action, and this is just the
information presented.

Q:‘ Are you part of the program called the Resident Client
Protection Program? '

A: Yes.

Q: Okay. What is the relationship between your role as a
licenser and the Resident Client Protection ~-- Protection
Program.

A: Um, actually, I'm a complaint investigator, not a
licenser.

Q: Oh, sorry.

=

You know, there are --

Q: Sorry.

A: That's okay. Um, with -- with RCPP, it's that they
specifically investigate caregivers in relation to an event

in the home. So our department looks at the license, and
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the license requirements, and writes deficiencies related
to that for the -- the overall scope of care in the home.
The RCPP Program specifically focuses on the individual
involved, and theif conduct, their action in the -~ in
relation to their licenser sometimes, I think. But mostly,
um, the licensing aepartment helps in the -- if they are
registered, or they have an R.N. License, they have a
separate investigation, but RCCP talks about their actions,
and whether it met the standard of neglect that (Inaudible)
findings against that person.
Q: I have no further questions at this time.

JUDGE PINKETT: Okay.

MR. LEARY: Good morning.

JUDGE PINKETT: Mr. Leary?

MR. LEARY: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. LEARY:

Q: Good morning, Ms. Ander. Did yocu make a referral
A. Good morning.

Q: Did you make a referral to (Inaudible) as a part of
your investigation? |

A: I probably did.

Q: And then did you make a referral to Department of
Health, given that she was a registered nurse?

A: I -- most likely I did. And I -- that's my general
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practice, and certainly R.N.s -- I like to speak from --

not that (Inaudible), but it will be in my notes, and --

and I -- either I did, or my supervisor did, so yes, we

certainly did.

Q: Okay. So there's a theory that dependiné on -- you
know, if someone's not a nurse, you wouldn't refer them to
Department of Health, correct?

A: Well, it depends if they have any kind of registration
of licensure. For example at Department of Health you can
have certified -- be a certified nursing assistant, or a
registered nursing assistant, which is §imply a registered
with DOH, but if you have any contact, or credential from
DOH, it's referred there.

Q: So it's safe to say that you're confident that a

referral was made, either by you, or somebody at RCS --

A: Yes.
Q: -- to Depaftment of Health to address her nursing
license?
A: Yes.

Q: Okay. And that was based on the information you
gathered in the -- the part of -- your fall 2010 ’
investigation into the morphine issue?

A: Yes.

Q: The Resident Client Protection Program and Residential

Care Services are both within DSHS, is that correct?
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A: Yes.
Q: And are they on the same level, or different levels --
JUDGE PINKETT: What do you mean by levels?
Q: Is one higher than an another? Does one have more
auvthority, or are they just simply different missions, and
overlap occasionally?
A: Different missions (Inaudible).
Q: Um, but you don't -- Resident Client Protection doesn't
supervise RCS, or vice versa?
A: No.
Q: Okay.
JUDGE PINKETT: Well, if it's part of RCS --
A:. They're both part of RCS. They both -- within
Residential Care Services, there would be two branches.
Q: Okay.
A: And they just, quite simply, have different
jurisdictions, but they may have overlapping
investigations.
Q: Okay. So both the part that you work for, and Resident

Client Protection Program is within RCS?

A: Yes.

Q: Okay. And it's safe to say that your investigation
preceded Resident Client Protection Program?
A: Yes.

Q: And you wrote a Statement of Deficiencies?
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A: Correct. Yes, I did.

Q: You, uh -- I spoke with Ms. Coats-McCarthy.

A: Uh-~huh.

Q: Ms. Peterson had intended to include the Statement of
Deficiencies as Deéartment Exhibit -- I believe three or
four. And it has been duplicated and left off. Um, it
attached to the settlement, and so we would ask that you
can refer to the plan of -- Statement of Deficiencies
that's included in the settlement.

JUDGE PINKETT: Okay. It needs to be marked and
admitted as an exhibit if it's going to be referred to.

MS. COATS-MCCARTHY: Your Honor, I'd be happy for the
settlemen; agreement to be marked and admitted as an
exhibit in this hearing.

MR. LEARY: No objection.

JUDGE PINKETT: Um, that might be just the easiest
way. Let meAreview. Okay. What I have attached to the
settlement agreement is, um, a three-page Statement of
Deficiencies with a completion date of November 2nd signed

by Ms. Rasmussen on November 4, 2010. Um, I'm going to

hand this to -- I'm going to mark it as proposed Exhibit
Thirteen.
MS. COATS-MCCARTHY: Your Honor, if I -- I may be so

bold, if you could just mark the entire settlement

agreement.
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JUDGE PINKETT: I'm not including the settlement
agreement.

MS. COATS-MCCARTHY: Okay. That's fine.

JUDGE PINKETT: It's totally irrelevant what happened
on that case.

MS. COATS-MCCARTHY: Okay. That's fine.

JUDGE PINKETT: So I'm going to mark the factual
document as an exhibit for identification, and hand it to
Ms. Ander, and have her review it.

Q: Do you recognize Exhibit Thirteen?
A: I dé.
Q: What is Exhibit Thirteen?
A: Exhibit Thirteen is the Statement of Deficiencies for -
- for Bellevue Rose Adult Family Home of November 2, 2010,
investigation date 10/13/2010.
JUDGE PINKETT: So that is your report, ma'am?
A: Yes, it is.

JUDGE PINKETT: Okay. And neithexr one of you object
if it's admitted?

MS. COATS-MCCARTHY: No objection.

JUDGE PINKETT: Okay. So thirteen is admitted.

Q: And you cited two Washington Administrative Code
deficiencies, correct?
A: Yes.

Q: Um, one being the ability to provide care and services,
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and the second being medication disposal, is that correct?
A: Yes.

Q: Um, you have a whole host of citations that you can
cite to, if appropriate, correct?

A: Yes.

Q: And so if a provider steals money from, um, a resident,
what would be a revocation for theft?

A: That -- |

Q: Well, I'm not -- not the specific numbers, but do you
know, wouid cite the same care and services?

MS. COATS-MCCARTHY: Your Honor, I'm going to object
at this point to relevance of this line of questioning.

Um, we're not talking about the licensing investigation,
uh, ‘and I -—- I believe it's already been stated with RCPP
Program and the licensing aspect, uh, are different, and
have separate missions.

JUDGE PINKETT: Okay. So —- the question -- just a
second. The question posed was if, uh, a licensee steals
money, um, from a resident, what WAC section would you
cite. And I did not -- I should have said I'm objecting to
asking Ms. Ander that question. Um, she is not a -- first,
I suspect she hasn't memorized the entire, uh, chapter, but
also, you're asking her for information that I don't think
would be relevant to me. Is the gquestion you wanted to

pose, if a client steals money from a resident, can she be
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cited for that as a licensing violation? And then I'll
deal with your objection.

Q: The heart of my gquestion is in terms of your
investigation, Ms. Ander, is -- was this dealt with in
terms of being a theft, or was this in response to, um, her
use of the morphine?

MS. COATS-MCCARTHY: Objection. Relevance.

Q: 1It's a -- they are both part of DSHS. They hqve_
differing approaches. Ms. Ander testified that she had
questions -- well, she testified on direct she had
questions as to whether or not this was a -- a case of
theft in terms of narcotic dependeﬂce, and she had
concluded that it wasn't, and I'm following up on that line
of, questioning.

JUDGE PINKETT: She used the term drug diversion,
which I didn't undexrstand what that meant. So why don't we
have her define that.

Q: Okay.

JUDGE PINKETT: What is drug diversion?

A: Drug diversion is where you use prescribed medications
fro one person for your -- a -— a different use. So the
kinds of examples of drug diversion that exist are that if
somebody's a -- a patient is prescribed a narcotic
medication for pain, and then you divert, or use their

medication to your own use, or you divert, and you take
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that medication and sell it.

JUDGE PINKETT: Okay. Just a second. And is drug
diversion a term of -- used in the nursing profession?
A: Yes.

JUDGE PINKETT: Okay. Just a second. So your
response to the question was that it's irrelevant.
Correct, Ms. Coats-McCarthy?

MS. COATS-MCCARTHY: Yes, Your Honor -- Your Honor.

JUDGE PINKETT: Um, I don't think it's relevant to me
whether or not what's alleged‘here was financial exploit --
when what's alleged is, is this financial exploitation, I
don't think it's relevant to me to hear Ms. Ander testify,
uh, about, um, what she might have done. I think, uh, I'm
going to sustain the objection, apd -— but I'll ask Ms.

Ander this. Did you think you did a thorough investigation

A: Yes.
JUDGE PINKETT: -- of the facts alleged?
A: Yes.

JUDGE PINKETT: And is it your job as a complaint
investigator for boarding homes and adult family homes,
after completing an investigation, to make sure that all of
the licensing regulations that pertain to adult.family
homes, if they have been violated, that you note that? So

if a -—- if -— if -- is that a yes?
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A: Could you repeat the question?

JUDGE PINKETT: When you go in to -- to conduct an
investigation, - and you find that there have been fifteen
violations of the regulations, would cite all of them, or
only some of them?

A: I do not cite all of them. I only cite some of them.

JUDGE PINKETT: And why is that?

A: For a -- a variety of reasons. One is that there are
sometimes overlapping regulations, and so for example,
there's a -—- several regulations that speak to a negotiated
care client --

JUDGE PINKETT: Right.

A: -- et cetera. So I might pick one. I also -- we try
to stick to the heart of the matter, and there's alwaQs, in
the department, this strﬁggle between documenting it
appropriately for the appropriate regulation versus
documenting it thoroughly for all the regulations. And the
pendulum swings back and forth whether we cite everything,
or do we just stick to what the —- you know, what the
bigger issue is.

JUDGE PINKETT: When you're trying to revoke a
liceﬁse, are you telling me -- 1s your testimony that in a
revocation action (Inaudible) would not cite everything

that has been violated?
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A: That's correct. Sometimes because -- I'll tell you why
is that sometimes in a revocation is that if -- if I have
20 citations, and you get a 25-page doc, and some of them
are -- there's not a signature on the care plan --

JUDGE PINKETT: Uh-huh.
A: -- and some of it is (Inaudible). And then you have
major care violations, the care violations get lost with
all that other diddly stuff. So sometimes we just get
right to the heart of the matter.

JUDGE PINKETT: Okay.
A: So that's one reason. The other thing is that there's
a -- there's a timeframe because we don't want to spend a
month writing up a very, very thorough Statement of
Deficiencies to cite everything possible because you have
to take the action in a timely manner.

JUDGE PINKETT: Okay.
A: And it's not that you can work on one case at a time.

JUDGE PINKETT: Right.
A: It's multiple cases. The other piece is that the --
the strength of those revocations was about their
provider's emotional stability in relation to a -- a
variety of things, but these multiple (Inaudible) that this
-- unable to have adequate coping that isn't healthy, and
for care of the vulnerable adult, as well as the misuse of

resident property.
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JUDGE PINKETT: Uh-huh.
A: S0 -- no -- could I have cited that? I suppose I
could.

JUDGE PINKETT: 'And what would the citation have been?
A: It would have been a -- a resident rights violation..
And I can't tell you which one -—-

JUDGE PINKETT: Okay.
A: -- at this time, but I had a --

JUDGE PINKETT: That's okay. I don't expect you to
memorize the chapter.
A: Okay.

JUDGE PINKETT: Um, just a second.
A: I can tell you sometimes I'll write a -- a revocation

Statement of Deficiencies, and I'll put in the kitchen sink

JUDGE PINKETT: Uh-huh.
A: ~-- is what I call it. I put every —-- write everything
up, and then I let headgquarters decide what they're going
to take out ~- narrow it down.

JUDGE PINKETT: Because you, um, stated that you, um -
- you wrote your Statement of Deficiencies, and it -- then
you sent it up -- your -- to your supervisors, and then it
came back to'you for revisions, correct?
A: Correct.

JUDGE PINKETT: And I noted that —-—- note -- noted that

CATHERINE M. VERNON & ASSOCIATES, LLC
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Ms. Rasmussen's signature is the signature on -- on the
Statement of Deficiencies. Is that correct?
A: That is correct.
JUDGE PINKETT: And don't you also sign it?
A: T don't. |
JUDGE PINKETT: Okay. Um,
A: I can tell you why.

JUDGE PINKETT: I'm assuming you're not supposed to,
but that's okay. All right. So I sustain the Department's
objection with regard to on -- on asking ﬁs. Ander, um --
what was the question?

Q: I can --

JUDGE PINKETT: Yeah, you --
Q: -- move on.

JUDGE PINKETT: Yeah.

Q: To your =-- best of your recollection, Ms. Ander, werxe
any citations removed from this Statement of Deficiencies?
A: I don't recall.

Q: Um, I want to talk about the moxphine prescribed to
residents only. You described it as a liquid in a bottle,
correct?

A: Yes.

Q: And you said 15 cc had been dispensed. Was that by the
pharmacy?

A: Yes.
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Q: Or whoever provided it?
A: Correct. The provider.
Q: Okay. And so you weren't able to tell exactly how much
had been taken out?
A: Correct.
Q: But it appeared to you that approximately one cc was
missing?
A: 1It's feasible that one cc could be missing.
Q: Okay. And so that, um -- I'm just trying to get a
sense of -- so when you look at the bottle, it was
prescribed as a 15 cc dose?
A: No.

JUDGE PINKETT: No.
Q: Or a -- a 15 == a 15 cc amount total in the bottle?
A: Correct.
Q: Okay. And could you estimate how much was left in the
bottle? I mean, was it half full, a quarter full, only
approximatély one cc missing?-
A: It was more like only one cc missing. And remember
when I saw it, this is at the -- before I had spoken with

Ms. Gradinaru, but it looked like 15 cc were dispensed, and

it was -- I couldn't see that there was a lot missing.
Q: Okay.

A: There was no —-— there as no Qay to tell that without
" pouring it out, and measuring it, ana then you'd -- it
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clings to the side of the jar. It was -- I mean, if you
poured it intoc a medicine cup to sort of look at it, you're
going to lose a few drops, énd it's too -- I was -— was nét
going to do that.
Q: Okay. It wasn't an empty bottle?
A: No, it was not.
Q: Okay. Um, and you indicated that you felt that this
was not a drug diversion? And so what did you mean by
that?
A: When I think of drug diversion, which was the -- the --
my initial thought about what could be going on, and why a
provider would use a resident's medication, generally
speaking, there's issues of addiction, or as I mentioned,
selling, or diver;ing that medication for a friend, orx
family member. So it's -- it's -- they -- by diversion I
mean using that medication for your own gain. I suppose
that this could qualify for a diversion because it's taking
a prescribed medication for one person, and using it for
your own personal gain.

JUDGE PINKETT: Is killing yourself a gain?
A: It is a --

JUDGE PINKETT: Would any doctor think that -- use
that term for committing suicide? That the patient is
gaining something by doing that?

A: It
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think she was gaining ~- she was treating her psychic pain?
JUDGE PINKETT: 1In a suicide attempt?
A: Yes.

JUDGE PINKETT: And do you think any medical
professional would describe, uh, trying to kill yourself as
personally trying to gain something?

A: Psych relief. Yes.

JUDGE PINKETT: That isn't the question that I asked
you.

A: Oh, I'm sorry.

JUDGE PINKETT: Do you think any medical person,
nﬁrse, doctor, would consider someone who tried to kill
themselves with that act, uh, by ingesting medication, was
a gain to the patient, medically speaking?

A: Well, it's not a gain medically because you woulan't
cease and desist.

JUDGE PINKETT: Yeah.

A: It's not that you're gaining, but in treating your
psychic pain, that's what you're attempting to do. You're
-- you're —--

JUDGE PINKETT: I'm talking --—

A: -- obtaining relief.

JUDGE PINKETT: -- specifically in terms of medical

gain.

A: A physical --
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JUDGE PINKETT: Is there a medical gain to.trying to
kill yourself in any doctor or nurse term -- trying to kill
yourself as trying to gain something where you would gain
medically not psychically? Because that's subjective to
the éatient, isn't it?

A: It -- it is.

JUDGE PINKETT: Treating psych (Inaudible) objective
to the patient. Wogld you agree?
A: Well, psychic --

JUDGE PINKETT: Would a psychiatrist say that that was
a psychic gain for the patient to try to kill his or
herself? A psychiatrist?

A: You know, I'm going to speak for myself. I'ma -- I'm
a registered nurse, and in terms of my experience, is that
people use drugs to treat psychic pain. And --

JUDGE PINKETT: I'm saying, as a registered nurse, if
you had a patient who tried to kill him or herself, would
you, as a nurse, say that this would be a medical gain for
the patient?

A: It's not a medical gain.

JUDGE PINKETT: Okay. So it's --
A: To treat --

JUDGE PINKETT: What the -- what the pexrson ié trying
to do, that's subjective to them, but as an objective

medical provider -- as a nurse, in your profession, would
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you view that as a medical gain for the patient?

A: I'm not trying to be difficult, but you've got to
underxstand a lot of people when-'they're in terrible pain, I
-- and like -- they feel that they're gaining from
committing suicide.

JUDGE PINKETT: That's subjective. As the nurse, if
you had a patient -- I don't know what the law is in
Washington now. If you had a patient who said, "I'm in
physical pain, and psychic pain, can you OD me on morphine
-— morphine, so I can be out of my pain," would you do --
could you do it?

MS. COATS-MCCARTHY: I'm going to object as to
relevance. |

JUDGE PINKETT: Well, I'm trying to get Ms. Ander to
testify as to not the subjective state of the patient, but
as a nurse, who was given this information, would you, as a
nurse, say that that's a medical gain for the patient?
Medically?

MS. COATS-MCCARTHY: She's --

JUDGE PINKETT: No. I'm overruling you. I hear your
objection. She testified that she supposed it could be a
gain. So my question of her is, as a nurse, if you had a
patient who tried to kill him or herself because they were
in psychic pain, could you, as a medical professional say,

"Well, that's a medical gain for that patient. The patient
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has gained medically by doing that."”
A: No, they're not gaining medically.

JUDGE PINKETT: Okay.
Q: And so in your investigation, you had no evidence that
Ms. Gradinaru was selling the morphine, correct?
A: Correct.
Q: And no information that she had a -- a previous
addiction to the morphine?
A: Correct.
Q: And no indication thét she was selling it, or trading
it, or providing it to friends, or family members, correct?
A: Yes.
Q: And there was no indication that she was terminally
ill, um, and that this was a -- a treatment for, you know,
terminal illness?
A: Correct.
Q: All the information that you received indicated that
this was a suicide attempt, correct?
A: Yes. Well, when you say all information, the medical
records (Inaudible), her medical_providers talk about a
suicidal gesture -- gesture. Ms. Gradinaru would talk
about the physical pain. And she said her physical -- she
often has physical pain when she's stressed.
Q: And she had been admitted psychiatrically to the

hospital after the event?
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A: Yes.
Q: For suicidal idéation?
A: Yes.
Q: And the records talk specifically about an attempt to
commit suilcide using the resident's morphine, correct?
A: Yes.
Q: No further questions.
JUDGE PINKETT: Redirect?
MS. COATS-MCCARTHY: Yes, Your Honor.

REDIRECT EXAMINATION

BY MS. COATS-MCCARTHY:

Q: Ms. Ander, the Judge was using the term medical gain
with you. When you hear the term medical gain, what were
you defining that as, when you answe?ed the question?

A: éenerally speaking medical care is meant to -- to
restore a person to health for the -- the optimum health
that they can achieve, given their medical condition. And
so that's why I was struggling with answering the gquestion.
It's because sometimes with a treatment it's supposed to be
-- or sometimes you aon't know if the disease i1s worse than

medical treatment, but the attempt is always to gain health

Q: Okay.
A: -- or remission of symptoms, or to feel better somehow.
And so what -- is it a medical gain to die? I -- I -- for
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some people, I suppose that they think so, and the Judge
suggested that that's perhaps a -- a subjective feeling.
But the goal of medical treatment is to, as I said,
mitigate symptoms, restore health. Sometimes palliative
care, which -- which just helps the person be comfortable.
So, uh, it -- it -- that'’s why it's very, very difficult to
answer that.

Q: Now, is there a medical gain for using, uh, illegal
drugs like cocaine?

A: No. That would be other -- other things, but the way
people use drugs, as -- in the addiction arena is that
they're -- no, it's not a medical gain at all. I -- it --
(Inaudible) your health, as well as your psychological
life.

@: Now, in terms of, um -- in your answér to the question
about all the information you received, you went through
and talked about what was in the hospital records,
references (Inaudible), and then you said that the, uh —
Ms. Gradinaru talked about physical pain.

A: Yeah.

Q: OCkay. Could you please state exactly what Ms.
Gradinaru told you about physical'pain?

A: Ms. Gradinaru said éhat she had terrible pain, uh, from
the pancreatitis, and that she just wanted her pain to

stop. And that when you're feeling good you don't -- can't
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imagine if you're feeling bad -- when you're feeling you
wént to do anything you can to feel better. She talked
about -- she -- she alternated with --

JUDGE PINKETT: Can I interrupt -- I'm -- I'm sorry.
My exhibit list --
A: In -- in talking about her pain, it was veiy intermixed
with psychic as well as the physical pain. You know, when
I ~- when I first spoke to her on the phone, she said, "I'm
just having so much trouble with the d;vorce." And then
she talked about the physical pain. And then she -- and it
-- and it would back and forth, and it -- it was all mixed’
together. And at one of our conversations she said, "When
I have -- when I'm emotionally upset -- when I'm stressed,
I have physical pain. I feel it physically." And she
talked about feeling better in the mental health treatment
ward. She talked about, "I feel physically better. I
don't have as much pain.”
Q: When you were having this conversation with her about
the pain, when was it relative to, um, Ms. Gradinaru's
treatment at the, uh, mental health —-- her mental health x?
A: Well, I -- I spoke to her twice on -- on the 18th, the
-— the day she was going through the --

JUDGE PINKETT: Excuse me, would that be the 18th of
October?

A: Yes. October 2010. 8So I talked to hetr then. I talked
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to her several days later. So I talked to her two different
times about -- about her pain -- could you repeat the
question, please?
Q: What -- when did you talk with her about her pain
relative to her, um, inpatient mental health treatment?
A: Um, well, I talked to her at both times. I think there
was a second conversation when she talked about what I said
in my last testimony. You know, her psychic pain, and her
-- her physical pain are very intermixed. But in both
conversations we had, both elements were present.
Q: ©No further questions.

JUDGE PINKETT: Recross?

MR. LEARY: None, Your Honor.

JUDGE PINKETT: All right. Thank you, Ms. Ander.
A: Thank you.

JUDGE PINKETT: Do both of.you have copies of Exhibit
Thirteen?

MR. LEARY: I do.

MS. COATS-MCCARTHY: I do not, Your Honor.

JUDGE PINKETT: I'll make a copy.

MS. COATS-MCCARTHY: Thank you, Your Honor.

JUDGE PINKETT: Did you wish to call Ms. Moran at this
time?

MS. COATS-MCCARTHY: Yes, Your Honor.

JUDGE PINKETT: Ms. Moran?
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MS. MORAN: 1Is it -- is it better just to tuck that
down?
JUDGE PINKETT: It is. Uh-huh.

MS. MORAN: Okay. (Inaudible} we should have been.
JUDGE PINKETT: Could you raise your right hand,
please? Do you swear or affirm the testimony given today

will be the truth?
MS. MORAN: I do.
JUDGE PINKETT: Okay.

DIRECT EXAMINATION

BY MS. COATS-MCCARTHY:

Q: Ms. Moran, can you please state and spell your name for
the record?

A: Mary Moran, M-A-R-Y M-O-R-A-N.

Q: Ms. Moran, where are you currently employed?

A: With the Resident and Client Protection Program.

Q: Whét are your Jjob duties at the Resident Client
Protection Program?

A: I'm an investigator.

Q: What are your job duties as an investigator?

A: Um, I investigate individuals who have an allegation
of, um, abuse, neglect, exploitation, or financial
exploitation against them.

Q: What are your qualifications for your position?

A: Unm, well, I have, um -- so prior to this position, I,
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um, worked at_an intermediate care facility for, um, the
severely diagnosed developmentally disabled and mentally
ill patients for 20 years. And I, um -- I was an
administrator there, and I did, uh -- uh, a lot of my work
involved, um, in—hquse_facility investigations.

Q: How long have you beep doing investigations for the
Resident Client Program Protection Program 6f abuse,
neglect, and exploitation?

A: Since 2004. .

Q: How many investigations would you estimate that you've
done on abuse, neglect, and exploitation? |
A: Well, T don't have a count, but, um, it seems like
thousands. But I would say rough -- 1000 would be close.

Um, I'm not sure.
r

Q: Now, when you —-- are you familiar with Estera
Gradinaru?
A: Yes.

Q: How are you familiar with hex?

A: Um, I received a -- a complaint that was assigned to me
through my field manager, and it had come into the
complaint resolution unit.

Q: Okay. Now, what was, uh, the complaint that you were
starting to investigate?

A: Um, that, uh, Ms. Gradinaru was the, uh -- she had an

allegation against her of, um, financial exploitation for
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taking a resident's morphine.

Q: When, um -- how did you investigate this allegation?

A: Um, well, I, um -- a (Inaudible), uh, was planned, um,
and I went on-site, which means to the adult family home
itself. Um, and I -- I interviewed Ms. Gradinaru in
person. Her father was there, um -- uh -- uh, he was -- he
was in the home supervising the two caregivers that were
also present. And so I interviewed him as well, and the
two caregivers. And during the -- my time in the home, um
-- the, um, hospice nurse came by for a visit. And so I
interviewed her as well. Um, I obtained, uh, {(Inaudible)
to the, um -- Elaine —- she's the resident -- her medical
records, and various other documents in the home that were
relevant to the investigation.

Q: Now, could you please -—- uh, when you interviewed the -
-~ what did‘you learn from your interview of the hospice
nurse?

A: Well, the -- I was actually really -- reviewing records
at the time when the hospice nurse came into the home, and,
um, Ms. Gradinaru had told her that she was being
investigated, um, by me. And, uh, so the group health
nurse came -- came to me, and she told me that -- you know,
she was curious as to why I was there. So I took that
opportunity to, um, integkiew that nurse, who had -- went

with me to the medication area, and that's where she
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discovered the, um, vial -- or bottle -- of the liquid
morphine, and the seal had been broken. And she wasn't
aware of the incident beforehand because this particular
resident hadn't required the use of the morphine, and had -
- had she required it, um, group health hospice nurses
wanted to be notified. And they hadn't been notified.

Q: Now, did you actually see the, uh ~- the vial with the
morphine in it?

A: I did.

Q: Okay. And did you observe the broken seal?

A: I did.

Q: Okay. Now, you said that you spoke with Ms. Gradinaru

in person?

A: I did.

Q: What did Ms. Gradinaru tell you about the incident you
were investigating?

A: Um —- uh, well, she had told me that, um, she was in
pain because of her, um, pancreatitis, and, um, depression

—- that she was experiencing depression because her ex --

her ex -- well her husband had left her a year ago, and she
was -~ she was distraught over the divorce proceedings, and
that she was having an upcoming -- licensing was coming to

do a review, and she had asked her ex-husband to, um,

assist her in préparing for that. And he said no. She was

upset because he had left her with some household accounts,
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and they had two -~ two daughters. Um, and she had also
explained to me there, um -- she had an, uh -- I'm sorry, I
can't remember the exact date, but she had attempted to
commit suicide during this whole divorce, but she had taken
her own narcotic medication, and she was seeing a, mental
health therapist, and taking anti -- um, depressant
medication, but then in December of 2009 her insurance had
run out, so she stopped both the therapy, and the
depression medication. Um, she explained that; um, the
morning of October 9, um, she had taken the vial of, um,
morphine from the medication cabinet from Elaine's
particular medication. And she put it in her pocket. And
she had discussed with her father over the phone, who was
also an adult family home providér in -- in the
neighborhood, um, that she was going to the pharmacy, and
she had said that he had asked her if he could borrow
morphine for one of his residents. So she went over to his
house, and ~-- and —-- and then she had told me that her
father said, "No. No. It's -- she misunderstood on that,
that's not what" -- he didn't want the morphine. And so
she (Inaudible), and she was going to the pharmacy, and on
the way she stopped at the Park and Ride, and she was upset
about —-- with her ex-husband, that he wasn't helping her
with this inspection that was forthcoming. So she had said

that she, um -- she poured some of the morphine into the
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cap, and, um -~ and she took it, and it tasted very bitter.
And she had texted her ex-husband asking if she could go to
his apartment to sleep it off, and he said no. And he
didn't want to help her. Um, and so she tried té sleep in
the car, and she had assumed that her ex-husband must have
called her dad, because her father arrived at the Park and
Ride, and he told her, um, according to her, that he had
asked her to follow him to his home. And she did, and she
proceeded to get -- she -- she was in a lot of pain, and
she had said she passed out, and her brother came, and took
her to the emergency room.

Um, and Ms. Gradinaru could -- she couldn't remember
if she had told the emergency room staff that it was an
attempt at suicide or not.

Q: After your investigation, did you write a report
memorializing it?

A: I did.

Q: Okay. Could you please turn to Exhibit Eight? Do you
recognize this document?

A: I do.

Q: Is this -- what is it?

A: This is my investigator's report.

Q: Is this report an accurate, uh, summary of your

investigation?

A: 1Is it -- well, there —-- there are two, um, summaries,
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which the (Inaudible) and I apologize for them, but I'll be
happy to send them out.

Q: Okay. Can you please point out those two inaccuracies?
A: Yes. On page two —-

Q: Uh-huh.

‘A: -- where it says it's the -- there's an italicized, uh,
statement --

Q: Uh-huh.

A: -- meaning that the person wasn't interviewed, but I
had come upon a statement. And I attributed this to —-- as

an excerpt from the hospital social worker's statement of
10/12, um, but it -- it really was Katherine Ander, the,
um, facility practice investigator.

JUDGE PINKETT: So the excerpt is from Katherine
Anders Statement of Deficiencies?
A: No, it's from the complaint -- from the complaint
resolution unit. Um, the -- the social worker from the
hospital was the original complainant on this case, and on,
um, 10/19 -- it -- it's a running narrative of what this
person is, um, alleging had happened. And, um, on the
second or third page of that same complaint, there was a --
a supplemental by Katherine Ander on 10/19. And it was
actually, um -- this is what she had stated to, um, CRU
when she made the referral fo RCPP.

JUDGE PINKETT: So Katherine Ander made a referral to
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RCCP, and in the referral to the complaint -- that came
through the Complaint Resolution Unit -- so her referral
was through CRU, correct?
A: Correct.

JUDGE PINKETT: Okay. Just a second. And was it a
written referral?
A: Um, no. Uh, well, um --

JUDGE PINKETT: Or is this --
A: It -- it was a --

JUDGE PINKETT: -- what a secretary at CRU wrote down?
A: No. So what happenéd was, um, the original complaint
was with the social worker, and there's a narrativé that's
attached of what the social worker was alleging happened.

JUDGE PINKETT: Right. It's -- I'm a little bit
familiar, uh, with this process. A person calls in CRU
hotline, correct?
A: Correct.

JUDGE PINKETT: So that's staff who takes the call,
and types it up, correct?
A: Correct.

JUDGE PINKETT: So that creates the written document
you're referring to, correct?
A: Correct.

JUDGE PINKETT: In that written document, there's an

addendum where Katherine Ander called in?
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A: Yes. What she had done is she had -- I believe she had
emailed, um, the director of the Complaint Resolution Unit
to provide this supplemental information, and to have it
referred to the Resident and Client Protection Program.

JUDGE PINKETT: So she emailed the Complaint
Resolution -- Resolution supervisor, then you believe the
supervisor cut and pasted her email onto this narrative?

A: That is that they typically do.

JUDGE PINKETT: Okay. But yoﬁ're not sure on this
case?

A: I -- sometimes they -- they -- I looks exactly like the

email, and sometimes it's just the narrative of the email.
,JUDGE PINKETT: Okay.

A: And --

JUﬁGE PINKETT: Just a second.

A: Okay. I do recall that this particular time it was not
a cut and paste. It was the narrative of the email.

JUDGE PINKETT: Okay. So that suggests to me that the
supervisor, then,_copied what Katherine Ander wrote to her
onto the -- as an addendum onto the complaint that was
originally called into the hospital‘social worker?

A: Correct.

JUDGE PINKETT: (Inaudible) assigned?

A: Correct.

JUDGE PINKETT: Okay. Just a second. All right.
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Q: So Ms. Moran, if I can --

JUDGE PINKETT: Go ahead.
Q: =-- make sure that I understand these corrections.
Looking at page two of Exhibit D8, were the -- is it --
based on what you testified, should it be corrected to say,
"Excerpt from, uh, the CRU report of Katherine Ander," and
the date should be changed to October 19, 20107?
A: That's correct.
Q: Okay. Any other changes that need to be made to the
accuracy of ;his report?
A: Yes. So on, um, page five --
Q: Uh-huh.
A: ~-— under the identification list, it's sort of -- it's
should say, um, Katherine Ander in that area after
(Inaudible).
Q: Uh-huh.
A: Katherine Ander was the, uh, complaint investigator for
District Two.

JUDGE PINKETT: That's DSHS when you said District
Two?
A: Yeah. I'm sorry.

JUDGE PINKETT: No. No. No problem. Go ahead.
Q: Now, after you, uh, complete a report, uh, what happens
next?

A: Um, I, um, submit it to my field manager for review.
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And, um, she may or may not ask for additional information
or clarification, um, and then it is, um, reviewed by our
guality assurance administrator, and he makes the
determination if this should be a preliminary (Inaudible).
Q: Well, on the front page of your report this area that ;

- that says, "Recommendation." Do you see where I'm --

A: I do.

Q: Okay. Who makes this recommendation?

A: I do.

Q: What was your recommendation in this caée?

A: Um, to have a, um, finding -- finding for financial
exploitation.

Q: What was the basis fbr your recommendation?

A: Um, well, the basis of it was, um, based on -- on the
investigation, and, um, the -- the definition of financial
exploitation, I felt that it fit the definition because,
um, it is to me -- financial exploitation is the illegal or
improper use of property, income, resources, et cetera of a
-- of a vulnerable adult by any person for that person's
profit or advantage, other than the vulnerable adult's
profit or advantage, and the -- the -- there was no profit
or advantage to the vulnerable adult.

Q: Okay. When you, um -- well, have you investigated
other cases that involve -- well, actually, Kathy Ander

used the term drug diversion.
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A: Yes.
Q: Okay. And you heard her definition of it?
A: Yes.
Q: Okay. ©Now, when you, uh, have other cases where
individuals have taken medication that belonged to
residents for their own use, is it typical that it's cited
under financial exploitation?

MR. LEARY: Objection. That's irrelevant.

JUDGE PINKETT: Just a second. I have to think. Um,
Ms. Coats-McCarthy, we are -- it -- it seems like, um, part
of the case that Ms. Gradinaru's trying to -- to use that
this is unusual, or somehow unheard of that, uh -- uh,
finding a financial exploitation would be for someone who
takes a resident's medications for their own use. And, um,
the position of the Department would be that thgt's not
atypical, and in fact typically what happens in cases like
that.
Q: Um —-

MR. LEARY: Your Honor?

JUDGE PINKETT: 1I'm sustaining the objeétion.
Q: Ms., Moran, at any time in the course of your
investigation, did Ms. Gradinaru claim that she did not
take the -- the morphine?
A: No, she admitted that she took the morphine.

Q: After, uh, you made your recommendations -- or what was
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the ultimate, uh, outcome of your recommendation?
A: Um, that it was a -- a breach of (Inaudible} for
financial exploitation.
Q: Could you please turn to Exhibit D7? Do you recognize
this document?
A: I do.
Q: Okay. What is it?
A: It's the Notice of a Preliminary Finding.
Q: Who is this Notice to?
A: Ms. Gradinaru.
Q: Could you please turn to Exhibit D9? Do you recognize
this document? |
A: I do.
Q: Okay. And what is this particular document?
A: It's, uh, Ms. Gradinaru's Request for a Hearing.
Q: I have no further questions at this time.
JUDGE PINKETT: Mr. Leary?
MR. LEARY: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. LEARY:

Q: You would agree with the Appellant that there’'s no
suggestion that she profited from the use of the morphine,
correct?

A: I don't know if she profited or not. She had told me

that she did take the morphine.
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Q: But you don't have -—- there's no evidence, that you're
aware of, that.—— that there as a profit -- she profited
from taking the moxrphine?

A; Well, I -- I don't know how to respond to that without

giving my own personal opinion, or a --

Q: Well, I'm looking at -- you cited her for financial
exploitation.
A: Uh-huh.

Q: And the end of the definition says, uh, "For the
person's profit or benefit." You're not asserting that she
profited from the morphine, are you? She didn't sell it.
A: No, I -- I'm asserting that the vulnerable adult in

this case certainly didn't profit (Inaudible) by her taking

Q: Okay.
A: -- that person's medication.
Q: Okay. Now, you saw Department's Exhibit Five, correct?
A: I'm sorry. I don't know where it is.
Q{ Well --

JUDGE PINKETT: If I -- it --
Q: Oh.

JUDGE PINKETT: Thank you. So for the record, Ms.
Coats-McCarthy is showing Ms. Moran a copy of what's been
admitted as D5, the medical record from Overlake Hospital

dated 10/12/2010.
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A: I did. Yes.

Q: Okay. And did you see that during your investigation?
A: Yes.

Q: Um, So while it's not clear whether she told the ER
that there was a suicide attempt, clearly there was
discussion with Overlake, as evidenced by this record of a
suicide attempt, correct?

A: Correct.

Q: And that she‘was admitted to the psych unit because of
that suicide attempt, correct?

A: Correct.

MR. LEARY: No further questions.

JUDGE PINKETT: Any redirect?

MS. COATS-MCCARTHY: ©No, Your Honor.

JUDGE PINKETT:  Thank you, Ms. Moran. I guess you're
not really stepping down. You're just walking around the
table.

A. Okay.

JUDGE PINKETT: All right. Um, does the State rest?

MS. COATS-MCCARTHY: Yes, Your Honor.

JUDGE PINKETT: Okay. Does the Appellant --

ﬁR. LEARY: Appellant rests.

JUDGE PINKETT: Okay. All right. Um, I've told both

of your lawyers in the beginning what I see as the crux of’

this case. 1I'll be curious to read what (Inaudible). Um,
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and I hope it's extensive.

MR. LEARY: How does Your Honor want that. The
attorheys -

JUDGE PINKETT: Well --

MR. LEARY:. =-- submitting jointly -—-

JUDGE PINKETT: Yes.

MR. LEARY: ~- response =--

JUDGE PINKETT: Usually, I have the State submit their
closing arguments, and I have -- give the Appellant --
delay a day maybe a week after, and I give the State a
final opportunity if they want to present a rebuttal'to
your closing, so that the State, since they have the
burden, um, gets to have the.final say. Um, and then the
record will close. So I'll issue an order, setting out a
timeline for when I expect these briefs to be filed. Um,
that timeline really depends on what your work life looks
like.

So I'll entertain -- I mean -—- you know, up to a point
of reasonableness, will entertain when -- when you think
it's possible for you first, Ms. Coats-McCarthy, um, to
submit. This doesn't need to be on the record since this
is procedural. I'm going to go off the record. The case -
-~ testimonial record of the case is closed.

(OFF THE RECORD)

We're back on the record. We've looked at the
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calendar, uh, for September. The State's closing argument
will be due by 5:00 p.m. on September 12, 20ll. The
Appellant's responsive brief will be due by September 19,
2011, at 5:00 p.m., and then finally if the State has a
rebuttal to file it is due September 27th by 5:00 p.m., and
I'1l) issue an order closing the record that restates all of
that. If thexe are problems, you just need to call
Victoria.Wilson, who's my scheduler, and she'll get the
message to ﬁe. Talk amongst yourselves first, and then
she'll get a message to me.

All right. .If there's nothing further, we’'re --

MS. COATS~MCCARTHY: Your Honor, may I get a copy of
Exhibit Thirteeﬁ?

JUﬁGE PINKETT: You didn't get it. 1I'll get a copy of
that to you before you léave. We're ——- we're done.
Thanks.

(END OF RECORDING)
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CERTIFICATE
STATE OF OREGON )

) ss.
County of POLK )

I, the undersigned in and for the State of Washington,
do hexeby certify:

That the foregoing Audio Transcription of the above
was transcribed under my direction; that the transcript is
a full, true and complete transcript of the proceedings,
including all questions, objections, motions and
exceptions; except for those portions shown as Inaudible,
if any:

That I am not a relative, employee, attorney or
counsel of any party to this action or relativé or employee
of any such attorﬂey or counsel, and that I am not |
financially interested in the said action or the outcome

thereof; That I am herewith delivering the same to the

Clerk of the above-entitled Court.

IN WITNESS WHEREOF, this 8th Day of June, 2012.

/s/ Marisa Walker
Marisa Walker, Residing
At Dallas, Oregon.
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RCW 74.34.020
Definitions.

The definitions in this section apply throughout this chapter unless the context clearly requires otherwise.

(1) "Abandonment"” means action or inaction by a person or entity with a duty of care for a vuinerable
adult that leaves the vulnerable person without the means or ability to obtain necessary food, clothing,
shelter, or health care.

(2) "Abuse"” means the willful action or inaction that inflicts injury, unreasonable confinement,
intimidation, or punishment on a vulnerable adult. In instances of abuse of a vulnerable adult who is unable
to express or demonstrate physical harm, pain, or mental anguish, the abuse is presumed to cause
physical harm, pain, or mental anguish. Abuse includes sexual abuse, mental abuse, physical abuse, and
exploitation of a vulnerable adult, which have the following meanings:

(a) "Sexual abuse" means any form of nonconsensual sexual contact, including but not limited to
unwanted or inappropriate touching, rape, sodomy, sexual coercion, sexually explicit photographing, and
sexual harassment. Sexual abuse includes any sexual contact between a staff person, who is not also a
resident or client, of a facility or a staff person of a program authorized under chapter 71A.12 RCW, and a
vulnerable adult living in that facility or receiving service from a program authorized under chapter 71A.12
RCW, whether or not it is consensual.

(b) "Physical abuse" means the willful action of inflicting bodily injury or physical mistreatment. Physical
abuse includes, but is not limited to, striking with or without an object, slapping, pinching, choking, kicking,
shoving, prodding, or the use of chemical restraints or physical restraints unless the restraints are
consistent with licensing requirements, and includes restraints that are otherwise being used
inappropriately.

(c) "Mental abuse" means any willful action or inaction of mental or verbal abuse. Mental abuse includes,
but is not limited to, coercion, harassment, inappropriately isolating a vulnerable adult from family, friends,
or regular activity, and verbal assault that includes ridiculing, intimidating, yelling, or swearing.

(d) "Exploitation” means an act of forcing, compelling, or exerting undue influence over a vulnerable adult
causing the vulnerable adult to act in a way that is inconsistent with relevant past behavior, or causing the
vulnerable adult to perform services for the benefit of another.

(3) "Consent” means express written consent granted after the vulnerable adult or his or her legal
representative has been fully informed of the nature of the services to be offered and that the receipt of
services is voluntary.

(4) "Department” means the department of social and health services.

(5) "Facility" means a residence licensed or required to be licensed under chapter 18.20 RCW, assisted
living facilities; chapter 18.51 RCW, nursing homes; chapter 70.128 RCW, adult family homes; chapter
72.36 RCW, soldiers' homes; or chapter 71A.20 RCW, residential habilitation centers; or any other facility
licensed or certified by the department.

(6) "Financial exploitation" means the illegal or improper use, control over, or withholding of the property,
income, resources, or trust funds of the vulnerable adult by any person or entity for any person'’s or entity's
profit or advantage other than for the vulnerable adult’s profit or advantage. "Financial exploitation" includes,
but is not limited to:
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(a) The use of deception, intimidation, or undue influence by a person or entity in a position of trust and
confidence with a vulnerable adult to obtain or use the property, income, resources, or trust funds of the
vulnerable adult for the benefit of a person or entity other than the vulnerable adult;

(b) The breach of a fiduciary duty, including, but not limited to, the misuse of a power of attorney, trust,
or a guardianship appointment, that results in the unauthorized appropriation, sale, or transfer of the
property, income, resources, or trust funds of the vulnerable adult for the benefit of a person or entity other
than the vulnerable adult; or

(c) Obtaining or using a vulnerable adult's property, income, resources, or trust funds without lawful
authority, by a person or entity who knows or clearly should know that the vulnerable adult lacks the
capacity to consent to the release or use of his or her property, income, resources, or trust funds.

(7) "Financial institution" has the same meaning as in RCW 30.22.040 and 30.22.041. For purposes of
this chapter only, "financial institution” also means a "broker-dealer” or "investment adviser" as defined in
RCW 21.20.005.

(8) "Incapacitated person" means a person who is at a significant risk of personal or financial harm
under RCW 11.88.010(1) (a), (b), (c), or (d).

(9) "Individual provider" means a person under contract with the department to provide services in the
home under chapter 74.09 or 74.39A RCW.

(10) "Interested person" means a person who demonstrates to the court's satisfaction that the person is
interested in the welfare of the vulnerable adult, that the person has a good faith belief that the court's
intervention is necessary, and that the vulnerable adult is unable, due to incapacity, undue influence, or
duress at the time the petition is filed, to protect his or her own interests.

(11) "Mandated reporter" is an employee of the department; law enforcement officer; social worker;
professional school personnel; individual provider; an employee of a facility; an operator of a facility; an
employee of a social service, welfare, mental health, adult day health, adult day care, home health, home
care, or hospice agency; county coroner or medical examiner; Christian Science practitioner; or health care
provider subject to chapter 18.130 RCW.

(12) "Neglect” means (a) a pattern of conduct or inaction by a person or entity with a duty of care that
fails to provide the goods and services that maintain physical or mental health of a vulnerable adult, or that
fails to avoid or prevent physical or mental harm or pain to a vulnerable adult; or (b) an act or omission by a
person or entity with a duty of care that demonstrates a serious disregard of consequences of such a
magnitude as to constitute a clear and present danger to the vulnerable adult's health, welfare, or safety,
including but not limited to conduct prohibited under RCW 9A.42.100.

(13) "Permissive reporter” means any person, including, but not limited to, an employee of a financial
institution, attorney, or volunteer in a facility or program providing services for vulnerable adults.

(14) "Protective services" means any services provided by the department to a vulnerable adult with the
consent of the vulnerable adult, or the legal representative of the vulnerable adult, who has been
abandoned, abused, financially exploited, neglected, or in a state of self-neglect. These services may
include, but are not limited to case management, social casework, home care, placement, arranging for
medical evaluations, psychological evaluations, day care, or referral for legal assistance.

(15) "Self-neglect" means the failure of a vulnerable adult, not living in a facility, to provide for himself or
herself the goods and services necessary for the vulnerable adult's physical or mental health, and the
absence of which impairs or threatens the vuinerable adult's well-being. This definition may include a
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vulnerable adult who is receiving services through home health, hospice, or a home care agency, or an
individual provider when the neglect is not a result of inaction by that agency or individual provider.

(16) "Social worker" means:
(a) A social worker as defined in RCW 18.320.010(2); or

(b) Anyone engaged in a professional capacity during the regular course of employment in encouraging
or promoting the health, welfare, support, or education of vulnerable adults, or providing social services to
vulnerable adults, whether in an individual capacity or as an employee or agent of any public or private
organization or institution.

(17) "Vulnerable adult” includes a person:

(a) Sixty years of age or older who has the functional, mental, or physical inability to care for himself or
herself; or

(b) Found incapacitated under chapter 11.88 RCW; or
(c) Who has a developmental disability as defined under RCW 71A.10.020; or
(d) Admitted to any facility; or

(e) Receiving services from home health, hospice, or home care agencies licensed or required to be
licensed under chapter 70.127 RCW; or

(f) Receiving services from an individual provider; or

(g) Who self-directs his or her own care and receives services from a personal aide under chapter
74.39 RCW.

[2013 ¢ 263 § 1; 2012 ¢ 10 § 62. Prior: 2011 ¢ 170 § 1; 2011 ¢ 89 § 18; 2010 ¢ 133 § 2; 2007 ¢ 312 § 1;
2006 ¢ 339 § 109; 2003 ¢ 230 § 1; 1999 ¢ 176 § 3; 1997 ¢ 392 § 523; 1995 1stsp.s. ¢ 18 § 84; 1984 ¢ 97 §
8]

Notes:
Application -- 2012 ¢ 10: See note following RCW 18.20.010.

Effective date -- 2011 ¢ 89: See note following RCW 18.320.005.
Findings -- 2011 ¢ 89: See RCW 18.320.005.
Intent -- Part headings not law -- 2006 ¢ 339: See notes following RCW 70.96A.325.

Effective date -- 2003 c 230: "This act is necessary for the immediate preservation of the public
peace, health, or safety, or support of the state government and its existing public institutions, and takes
effect immediately [May 12, 2003]." [2003 ¢ 230 § 3.]

Findings -- Purpose -- Severability -- Conflict with federal requirements -- 1999 ¢ 176: See
notes following RCW 74.34.005.

Short title -- Findings -- Construction -- Conflict with federal requirements -- Part headings
and captions not law -- 1997 ¢ 392: See notes following RCW 74.39A.009.
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Conflict with federal requirements -- Severability -- Effective date -- 1995 1st sp.s. ¢ 18: See
notes following RCW 74.39A.030.
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